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CANADA Post CORPORATION Vv. CANADA (MINISTER 
OF PuBLic Works) 


Court Reference: A-372-93 (T-2059-91) 

Date of Decision: ECTS) TOP 1295 

Citations: [1995] 2 F.C. 110 

Before: Pratte, Marceau, Létourneau, 
JJ (F.C.A.) 


Section(s) of ATIA / PA: Sections 2, 4(1), 20, 44 


Access to Information Act (ATIA) 


Abstract 


Definition of word “control” 

Canada Post Corporation 

Principal/agent relationship 

Documents under control of government institution 
Contract between government institution and third party 
Confidentiality clause in contract 

Proprietary interest in documents 

Purpose of ATIA 

Possession of record/document 

Treasury Board guidelines 

Treasury Board policy 

Physical possession of document 

Analogy with discovery of documents in litigation 


Relevancy of document 
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Issues 


1) Where Public Works Canada is the agent ina 
principal/agent relationship with Canada Post Corporation, 
can it be said that the requested documents are under the 
control of Public Works Canada? 

2) Does the term “control” in s. 4 ATIA connote a proprietary 
interest in the records? 

3) Given the purpose of the ATIA, does the ATIA apply only to 
information relating to SETA or the workings of 
government? 

4) Does the term “control” in s. 4 ATIA mean something more 
than mere possession? 


5) Is the distinction between physical and legal possession 
relevant in the context of the ATIA? 


Facts 


Canada Post is not a “government institution” for the 
purposes of the ATIA. It entered into two agreements with 
Public Works Canada, which is subject to the Act, regarding | 
the management of Canada Post properties by Public Works. 
The agreements contained provisions vesting ownership of 
the relevant records in Canada Post and prohibiting disclosure 
to outside parties. 


In 1991, the respondent, Michael Duquette, a C.U.PW. union 

representative, applied under the Act for disclosure by Public 
Works of documents. concerning Canada Post properties. 

- Canada Post stated that the Act did not apply to it and that 

as Public Works was acting only as its agent, the provisions — 

of the Act were inapplicable to those records held by Public ° 
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Works. Public Works agreed only to withhold any information 
where Canada Post was a third party (such that s. 20 ATIA 
applied) and to disclose the rest of the information. 


Canada Post applied for a review of this decision under 

s. 44 of the Act. The Trial Division denied the preliminary 
application and refused to set aside the decision of Public 
Works. Canada Post appealed this judgment. 


Decison 


The appeal was dismissed. Costs were awarded to 
the respondent. 


Reasons 


Majority 

Subsection 4(1) of the Act, which allows the right of access 
to records “under the control” of a government institution, 
must be given a liberal and purposive interpretation. This 
section also provides the Act with an overriding status 
regarding other federal laws. Government information, 
based on a reading ss. 2 and 4 of the Act together, includes 
information that is under government control. The records in 
question were collected by Public Works in the performance 
of its official duties or functions, pursuant to its contract 
with Canada Post. 


Dissent 

A department can be said to be conducting official duties 
only when it acts in the execution of a mandate conferred on 
it by Parliament or by the Governor in Council under an Act 
of Parliament. The execution of a private, commercial contract 
is not an official duty which would place it within the scope 

of the Act. 
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CANADA (INFORMATION COMMISSIONER) V. CANADA 
(MINISTER OF NATIONAL REVENUE) 


Court Reference: T-956-95 

Date of Decision: May 24, 1995 

Citations: Unreported decision 

Before: Richard, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 20 and 43 Access 
to Information Act (ATIA) 


Abstract 
¢ Notice to third parties 
e Notice in newspapers 


e Third party exemption 


Issue 


Can Revenue Canada provide notice by using newspaper 
advertisements rather than direct mailings? 


Facts 


Revenue Canada had decided to invoke s. 20 to refuse a 

request under the ATIA for information relating to as many 
123,305 individuals and corporate importers. The Information 

Commissioner applied to the Court for a review of this 
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decision. Pursuant to s. 43 of the ATIA, when a review of 
a decision is sought, the government institution is required 
to notify all third parties who might be affected by the 
court’s decision. 


Decision 


The Court authorized the use of newspaper advertisements 
rather than direct mailings as sufficient to satisfy Revenue 
Canada’s obligations to provide notice under the Act. 


Comments 


Note: Although it may not have been necessary to obtain 
such an order (because the ATIA may authorize such a form 
of notice on its own words), counsel for the Information 
Commissioner insisted on an Order from the Court. 


Note that no third party has participated in the review to date 
(July 23, 1997). 
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WELLS v. MINISTER OF TRANSPORT 


Court Reference: T1315-9% 

Date of Decision: May 26, 1995 

Citations: (1995), 63 C.PR. (8D) 201 
Before: Jerome, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: | Section 23 Access to Information 
Act (ATIA) 


Abstract 


e Change of decision to release documents to a party prior 
to release. 


© Solicitor-client privilege: Solosky v. R. test met. 


Issues | 
1) Is it possible to change a decision to release documents to 
a party made under the ATIA prior to its actual release? 


2) If so, can a claim of solicitor-client privilege be sustained 
under s. 23 of the ATIA? 


Facts 


The applicant sought access to certain records held by the 
respondent. Although the applicant’s request had Originally 
been granted, a subsequent internal departmental review 
prior to the release of the records led to the determination 
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that certain documents contained in the files were protected. 
The applicant filed a complaint with the Information 
Commissioner when he was denied access to the documents 
in question. 


The Information Commissioner ruled that the documents 

in question could be exempted or severed in part, based on 
s. 23 of the ATIA (solicitor-client privilege). The Commissioner 
held that the applicant’s rights under the AT/A had been 
infringed by the refusal to disclose the documents after 

a previous decision had been made to release the very 
same documents. However, the Commissioner felt that the 
subsequent disclosure of some of these documents was 
sufficient to rectify the complaint. The applicant sought 
disclosure of the remaining documents pursuant 

to s. 41 of the ATIA. 


Decision 


The application was dismissed without costs. 


Reasons 


1) A decision to release documents to a party under 
the ATIA may be changed prior to their actual release. It 
is not irreversible and does not constitute a waiver that 
may be used to force the release of documents that are 
properly protected from disclosure. 
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2) The records in question were protected from disclosure 
under the scope of the solicitor-client privilege exemption 
under s. 23 of the ATIA. The party claiming privilege 
must satisfy the test outlined in So/losky v. R., [1980] 

1 S.C.R. 821 at 837. The burden falls on that party to 
demonstrate that each and every document in question falls 
squarely within the scope of the rule. The party in question 
must show that (a) the information was communicated by 
or to a government lawyer in order to provide senior 
government officials with advice on the legal consequences 
of proposed governmental activities; and (b) the information 
was and is confidential and was treated as such both at the 
initial communication and since that time. 
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CANADA (INFORMATION ComMiISSIONER) V. CANADA 
(MINISTER OF PUBLIC Works AND GOVERNMENT SERVICES) 


Court Reference: T-426-95 

Date of Decision: June 23, 1995 

Citation: Unreported decision 

Before: Rouleau, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: Section 19 Access to Information 
Act (ATIA) 


Abstract 

e Personal information 

e Members of Parliament 

e Pensions 

e Members of Parliament Retiring Allowances Act 
e Consent 


e Discretion of head of institution not to disclose personal 
information under ss. 19(2) ATIA 


e Rules 327 — Federal Court Rules 


Issue 


Should the list of Members of Parliament who have consented 
to the disclosure of their names regarding whether or not 

they are entitled to receive pensions under the Members of 
Parliament Retiring Allowances Act be disclosed prior to the 
application for review? 
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Facts 


The Minister of Public Works and Government Services relied 
ons. 19 of the ATIA to deny disclosure of records concerning 
persons receiving or entitled to receive pensions under the 
Members of Parliament Retiring Allowances Act. 


An application was made to the Federal Court to review the 
Minister’s decision. 


Public Works and Government Services Canada filed 

a confidential affidavit with the Federal Court. The confidential 
affidavit included a list of former Members of Parliament who 
had consented to their names being disclosed. The same 
affidavit except the MP’s list was filed as part of the Federal 
Court’s public record. 


The Information Commissioner applied to the Federal Court 
pursuant to s. 47 of the AT/A and Rule 327 of the Federal 
Court Rules to have the list become part of the public 
record. He relied on ss. 19(2) of the ATIA which grants 

a government institution discretion to disclose personal 
information with the individual’s consent and the fact that 
part of the affidavit was part of the court’s public record 

as authority to unseal the affidavit. 


Decision | 


The application was dismissed. 
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Reasons 


The Court held that the issue whether the list should be part 
of the public record of the Court should be determined by the 
Judge who hears the application for review. The Court justified 
its decision by indicating the disclosure of the list would not 
put an end to the litigation and might cause some prejudices 
to the MP’s who had not consented to the disclosure. 


The Court referred to ss. 19(2) ATIA and indicated it did not 
impose an obligation to disclose information even if “the 
individual to whom it relates consents to the disclosure.” 


Comments 


In obiter, Justice Rouleau stated: “As | read ss. 19(2), there 
is no obligation imposed on the Respondent to disclose 
information even if the individual to whom it relates consents 
to the disclosure.” 


1. Compare with case: Information Commissioner (Canada) v. 
Canada (Minister of Employment and Immigration), [1986] 
Sine 200. (1D:) 


2. Canadian Jewish Congress v. Canada (Minister of 
Employment and Immigration), [1996] 1 F.C. 268 (T.D.). 


3. Grand Council of the Crees.(of Quebec) v. Canada (Minister 
of External Affairs and International Trade), [1996] F.C.J. 
No. 903 (QL) (F.C.T.D.), T-1681-94, decision dated June 27, 
1996. To note: This case is under appeal. 
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Rusin v. CANADA (CLERK OF Privy COUNCIL) 


Court Reference: SCC No. 24147 
Date of Decision: January 24, 1996 
Citations: [1993] 2 F.C. 391 (TD) 


(1994) 113 D.L.R. (4th) 275 (FCA) 
(1996) 131 D.L.R. (4th) 608 (SCC) 
(1996) 179 N.R. 320 (S.C.C.) 


Before: La Forest, Sopinka, Gonthier, Cory, 
| McLachlin, lacobucci, Major, JJ 


Section(s) of ATIA / PA: Sections 35, 62, 65 Access to 
Information Act (ATIA) 


Abstract 
e Powers of Information Commissioner 


e Communications between a government institution and an 
investigator for Information Commissioner 


e Right to make representations to Information Commissioner 
¢ Right to access representations made to investigator for 
- Information Commissioner 


Issues 


Can the appellant have access to the records detailing the 
communications between the investigator for the Information 
Commissioner and a government institution that are under the 
control of the government institution? 
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Facts 


This case stems from a refusal by the Privy Council Office 
(PCO) to disclose certain records to the appellant by invoking 
Ss. 35 ATIA. This provision appears in the part of the Act 

that deals with the investigation process that is conducted 
by the Information Commissioner, rather than in the parts of 
the Act dealing with exemptions or exclusions. The appellant 
sought access to communications between the Office of the 
Information Commissioner and the government institution 
regarding a previous access to information request which 

he had made. 


In the decision of the Federal Court Trial Division, the 
Court held that s. 35 ATIA protected from disclosure such 
communications, but only during the investigation and only 
representations made by government institutions to the 
Information Commissioner and communications from the 
Information Commissioner to the government institution if 
they dealt with submissions made by the institution. 


The Court of Appeal adopted a different view. It recognized 
that ss. 35(2) ATIA had two distinct purposes. By its opening 
portion, the subsection ensures that the persons referred to 
in subpars. (a) to (d) (the requester, the government institution 
and the third party) must have a reasonable opportunity to 
make representations “in the course of an investigation of 

a complaint”. The words which follow these subparagraphs 
expressly deny the right of “...access to ...representations 
made to the Commissioner”. The Court of Appeal did not see 
that the opening words of the subsection qualified the 

denial of access. 
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The Court of Appeal was also of the view that s. 61 ATIA 
(security requirements of the Information Commissioner and 
his staff), s. 62 ATIA (Commissioner and his staff to keep 
information confidential) and s. 65 ATIA (Commissioner and 
his staff cannot be summoned) reinforced its interpretation 
of ss. 35(2) ATIA and that representations remain secret after 
the completion of the investigation. 


Decision 


The appeal was dismissed. 


Reasons 


The Supreme Court of Canada agreed with the reasons 
given by Mr. Justice Stone of the Federal Court of Appeal, 
with the exception of costs. The appellant was entitled to 
his costs throughout. 
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GOGOLEK V. CANADA (ATTORNEY GENERAL) 


Court Reference: T-2491-94 

Date of Decision: February 7, 1996 

Citations: [1996] F.C.J. No. 154 (QL) 
Before: Heald, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 2 and 69 Access to 


Information Act (ATIA) 


Abstract 


Cabinet confidences 
Fees under the ATIA 
Costs of requests under ATIA 


Jurisdiction of the Court to review documents excluded 
under s. 69 ATIA 


Interrelationship between s. 2 and s. 69 ATIA 


Issues 


Does the Court have jurisdiction to review documents that 
have been excluded under s. 69 ATIA because ss. 2(1) ATIA 
states that one of the purposes of the ATIA is to ensure that 
“decisions on the disclosure of government information (are) 
reviewed independently of government”? 
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Facts 


The applicant had requested disclosure of copies of all 
documents relating to government policy regarding fees to be 
charged under the A7IA. In particular, the applicant had 
requested all studies and background papers, along with 
internal and interdepartmental memoranda relating to the cost 
of access to information requests and the imposition of fees 
under the Act. Out of the total of 1771 pages involved in the 
application, more than 1100 pages were either partly or totally 
excluded under s. 69 ATIA [Cabinet confidences]. 


The applicant argued that when a s. 69 exclusion is claimed, 
there is no independent review of the decision. This procedure 
differs from the use of exemptions under the AT/A, where the 
Information Commissioner is able to examine the documents. 
The applicant further argued that the Court has the statutory 
authority to examine the documents “to ensure that the entire 
scheme of the Act is not subverted” because there is no other 
independent review. The applicant cited ss. 2(1) ATIA (the 
purpose clause) and in particular, that one of the purposes 

of the Act is to ensure that “decisions on the disclosure of 
government information (are) reviewed independently 

of government”. 


Decision 


The application was dismissed. . 


Ze 
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Reasons 


The Court held that it is without jurisdiction to hear the 
application pursuant to s. 69 ATIA. Ss. 69(1) ATIA employs 
clear and unambiguous language where it states that “(t)his 
Act does not apply to confidences of the Queen’s Privy 
Council for Canada”. There is no discretionary power vested 
in a government department to make such confidences 
accessible to the public. 


A distinction must be drawn between the exempting 
provisions (ss. 13 to 26 ATIA) and the exclusionary provisions 
of ss. 68 and 69 ATIA. Ss. 68 and 69 explicitly state that 

the Act has no applicability whatsoever when one of these 
exclusions apply. Therefore, recourse cannot be made to 

ss. 2(1) ATIA. Since all the “words of an Act are to be read 

in their context”, a consideration of the provisions of ss. 

2(1) must be determined in the context of the provisions 

of ss. 69(1), which stipulates that none of the other provisions 
of the Act, which clearly includes ss. 2(1), are to have any 
application when the documents being considered are 
confidences of the Queen’s Privy Council for Canada. 


Comments 


The Court cited the following cases in support of 
its reasoning: 


Canada Post Corp. v. Canada (Minister of Public Works); 
Canada (Auditor Genera)! v. Canada (Minister of Energy, Mines 
and Resources) and Canada (Information Commissioner v. 
Canada (Immigration Appeal Board). 
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SWAGGER CONSTRUCTION LTD. V. CANADA (MINISTER 
oF PuBLIC WORKS AND GOVERNMENT SERVICES) 


Court Reference: T-1273-94 

Date of Decision: May 3, 1996 

Citations: Decision not reported 

Before: Pinard, J. — Federal Court Trial 


~ Division (F.C.T.D.) 


Section(s) of ATIA / PA: Paragraphs 20(1)(c) and (d) 
Access to Information Act (ATIA) 


Abstract 

e General Contractor 

° Construction contract awarded to applicant 
e Request to Public Works for Records 


e Documents ordered sealed until expiration of time to file 
an appeal 


e s.24 Federal Court Act 


Issues 


Should the requested information be exempted pursuant to 
paras. 20(1)(c) and (d) of the ATIA? 
' Facts 


The Applicant had been awarded a construction contract 
by Public Works and Government Services Canada. PWGSC 
had received a request from the intervenor for access to _ 
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certain records relating to this construction contract. The 
Applicant had opposed the disclosure of some of these 
records, arguing that it would result in the loss, prejudice or 
interference identified in paras. 20(1)(c) and (d) of the ATIA. 
However, the applicant had not objected to the release of the 
construction contract itself, including instruction plans and 
specification. 


Decision 


The application was dismissed. 


Reasons 


The applicant had not discharged its burden in demonstrating 
that the documents in issue were exempt from disclosure 
under paras. 20(1)(c) and (d) of the ATIA. The information in 
question could not give rise to a reasonable probability of 
material financial loss to the Applicant or of prejudice to its 
competitive position or of interference with its contractual 

or other negotiations. 


The Court relied on Canada Packers Inc. v. Canada 

(Minister of Agriculture), [1989] 1 F.C. 47 (C.A.) and on St.John 
Shipbuilding Ltd. v. Canada (Minister of Supply and 

Services) (1990), 67 D.L.R.(4th) 315 (F.C.A.) in interpreting 

the exceptions to access in paras. 20(1)(c) and (d). These 
exemptions require a reasonable expectation of probable 
harm. The information in question could not give rise to a 
reasonable probability of material financial loss to the 
Applicant or of prejudice to its competitive position or of 
interference with its contractual or other negotiations. 
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The alleged misrepresentation and use of any of the 
information to the detriment of the Applicant did not constitute 
more than mere possibility or speculation, which did not meet 
the test established by the Federal Court of Appeal in the 
above mentioned cases. 


Comments 


In order not to defeat the purpose of the s. 24 review 

under the Federal Court Act in the event that the Applicant 
successfully appealed this decision, the Court referred in 
general terms only to the documents which were the subject 
of this application and directed that the pertinent documents 
which were directed to be filed in sealed envelopes continue 
to be so filed. The Court went on to order that upon expiration 
of the time limit for filling an appeal, if no appeal was filed, the 
documents were to be taken out of the sealed envelopes 

and were to form part of the public record. 
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STEINHOFF V. CANADA (MINISTER OF COMMUNICATIONS) 


Court Reference: T-595-95 
Date of Decision: May 29, 1996 
Citations: [1996] 114 FT.R. 108 


[1996],69°C-P Re (Gd)477 


Justice: Rothstein, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: sections 13(1), 15(1), 16(1), 19(1), 


41, 47, 52 Access to Information 
Act (ATIA) 


Abstract 


Disclosure to counsel for purposes of arguing access 
case on its merits denied 


Discretion of Court, under s. 47, as to whether disclosure 
should be ordered 


Onus on counsel to satisfy Court that disclosure necessary 
where confidentiality claims based on subss. 16(1) and 
19(1) ATIA. 


Undertaking by counsel 
Canadian Security Intelligence Service 


Canadian Union of Postal Workers 


Zi, 
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issues 


Should counsel be granted access to documents for the 
purpose of arguing the access case on its merits, subject to 
an undertaking by counsel of non-disclosure and the 
appropriate security clearance. 


Facts 


These were interlocutory motions for interim orders allowing _ 
the counsel applicants’ access, on a confidential basis, to the 
documents and information to which the applicants had been 
refused access, subject to counsel’s undertaking of non- 
disclosure and obtaining the appropriate level of security 
clearance. The position of the applicants’ counsel was that 
he required access to the information in order to be able to 
argue the access case on its merits. The information which 
the applicants had requested from the archival records of the 
Canadian Security Intelligence Service (CSIS) concerning 

the Canadian Union of Postal Workers (CUPW) had been 
exempted from disclosure on the basis of ss. 13(1), 15(1), 
16(1) and 19(1) of the ATIA. 


Decision | 


The interlocutory motions were dismissed. 


Reasons 


Counsel was required to make his argument on the merits 
without access to the undisclosed documents. The Court first 
examined the confidentiality claims based on ss. 13(1) and 
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15(1) in light of s. 52 of the ATIA, then proceeded to consider 
the confidentiality claims based on ss. 16(1) and 19(1) in light 
of s. 47 of the ATIA. 


1) Confidentiality claims based on ss. 13(1) and 15(1) ATIA 


The Court found that s. 52 of the ATIA prohibited 
disclosure to counsel for an applicant where ss. 13(1) and 
15(1) are invoked. The argument that ss. 15(1) is subject to 
a standard of confidentiality lower than the standard under 
Ss. 13(1) on the ground that the former is subject to an 
“injury test” whereas the latter is a “class claim” was 
rejected. Section 52 of the ATIA does not make any 
distinction between those provisions. Under s. 52, the Court 
has the obligation to conduct hearings in camera and the 
Government has a right to make ex parte representations. 
This necessarily implies that the information sought to be 
released is not to be disclosed to counsel for an applicant 
for the purposes of argument. Rather, the disclosure is to 
take place only if, after a hearing on the merits, a decision 
is issued ordering access to the documents. 


2) Confidentiality claims based on ss. 16(1) and 19(1) ATIA 


In contrast with the absolute prohibition under s. 52, the 
Court has the discretion, under s. 47, to determine whether 
disclosure should be ordered for the purposes of making 
argument on the merits of the access case. The Court was 
of the view that “counsel has some obligation to explain to 
the Court why disclosure of the information for the 
purposes of making effective argument is necessary”. 
Section 47 imposes a clear duty on the Government and 
the Court to keep confidential information confidential. In 
reconciling the duty of non-disclosure with the duty of 
fairness, the Court must consider (a) the explanation of 
counsel as to why the information is necessary to make 
effective argument and (b) the kind of information at issue. 
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Depending on the circumstances of the case, knowing the 
section under which confidentiality is claimed and having 
some idea of the nature of the documents in question may 
be sufficient for counsel to advance his or her case. 

Such an approach is in conformity with the dicta in Hunter 

v. Canada (Consumer and Corporate Affairs), [1991] 3 
_F.C.186 (C.A,). 


In the circumstances of this case, counsel did not satisfy 
the Court that knowing specific names on the membership 
list of CUPW and on other lists generated by the 
Government or its agencies would assist him in making his 
argument. The Court found that it was sufficient for counsel 
to be aware of the sections upon which the Government 
was relying and that names were not to be disclosed. 

Also, the Court refused to grant counsel access to the 
information exempted under ss. 19(1) as to do so would, 
by process of elimination, be divulging information 
exempted under ss. 15(1) ATIA. 


Comments 


This decision is important, from a procedural point of view, 
in that, with respect to claims for non-disclosure other than 


those made pursuant to ss. 13 and 15, it specifically places 


on counsel an onus to satisfy the Court that the information 


sought is necessary to effectively argue an access case on 


its merits. | | 


Compare this case with another decision regarding whether 


_ counsel for the requester should be granted access to 


documents: Hunter v. Canada (Consumer and Corporate 
Affairs), [1991] 3 F.C. 186 (C.A.) 
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CHIPPEWAS OF NAHASH First NATION v. CANADA 
(MINISTER OF INDIAN AND NORTHERN AFFairs) 


Court Reference: T-491-95 
Date of Decision: June 28, 1996 
Citations: (1996) 116 FT.R. 37 


(1996) 41 Admin. L. R. (2d) 232 


Before: Nadon, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 13, and paragraph 


20(1)(b) Access to Information 
Act (ATIA) 


Abstract 


Indian band 

Band Council Resolutions 
Reserve lands 

Fiduciary duty 

Confidential third party information 


Information received in confidence from another 
government 


s. 15 Canadian Charter of Rights and Freedoms 
subs. 24(1) Canadian Charter of Rights and Freedoms 


Issues 
1) Does the fiduciary relationship between the federal Crown 


and the First Nation remove the documents from the ambit 


of the ATIA? 


2) Are the documents exempted under s. 20 ATIA? 
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3) Should the First Nation be considered to be a government 
under s. 13 ATIA, such that the documents would be 
confidential? Does failure on the part of the Crown to 
consider the First Nation as a government constitute 
a breach of s. 15 of the Canadian Charter of Rights 
and Freedoms? 


Facts 


Pursuant to a request under the AT7/A, the Department of 
Indian and Northern Affairs sought to release two Band 
Council Resolutions of the applicant. The applicant sought 
a review of this decision. 


Decision 


The application was dismissed. 


Reasons 
1) Fiduciary relationship 
The fiduciary relationship between the Crown and Indian 
bands does not encompass band council resolutions, 
regardless of their subject matter. The applicant’s position 
had been that documents relating to the manner by which — 
the Crown holds title to the applicant’s reserve lands is 
subject to a fiduciary relationship (see Guerin case). The 
applicant had argued that documents which had become 
part of the Crown’s possession as a result of dealing with 
Indian lands are subject to fiduciary duties. It was further 
the applicant’s position that such fiduciary duties of the 
Crown, as affirmed by s. 35 of the Constitution Act 1867 
have supremacy over all other legislation. 
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The Court stated that the Guerin decision does not stand for 
the proposition that the federal government has a fiduciary 
duty towards aboriginal people in all circumstances. The 
fiduciary relationship between the Crown and First Nations 
stems from the unique nature of Indian title. It is uniquely 
referable to the land which Indian bands occupy. This fiduciary 
relationship does not encompass band council resolutions. 


Section 35 of the Constitution Act 1867 only applies if an 
aboriginal right is an integral part of the distinctive culture 

(of the aboriginal society). The Court stated that the 
confidentiality of band council resolutions regarding aboriginal 
land is not an integral part of the First Nation’s culture. 


2) Non-application of paragraph 20(1)(b) ATIA 
The documents could not be exempted by virtue of para. 
20(1)(b) ATIA. Paragraph 20(1)(b) ATIA did not apply to the 
particular band council resolutions as these BCRS did not 
fall within the definition of financial, commercial, scientific or 
technical information. (The applicant did not argue that 
paras. 20(1)(c) or (d) applied in oral arguments.) 


3) Non-application of section 13 ATIA 


Section 13 ATIA did not apply to the requested documents. 
The applicant’s affidavit failed to meet the standards 
enunciated by the Supreme Court of Canada in 
demonstrating that there had been a denial of s. 15 of the 
Canadian Charter of Rights and Freedoms. The applicant 
had argued that s. 13 ATIA should be interpreted so as to 
include band councils or that equal protection for band 
council governments ought to be read into the section. 
Band councils administer authority and powers delegated 
by the Indian Act which are similar to, if not greater than, 
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those of a municipal government. The applicant had argued 
that the First Nation has a right under s. 15 of the Charter to 
equality before and under the law and equal protection and 
benefit of the law without discrimination based on race or 
ethnic origin. 


The Court held that a “band council” may not be read into the 
language of s. 13 ATIA as para. 13(1)(d) clearly defines what 
constitutes a municipality for the purpose of non-disclosure of 
information: a government established by or pursuant to an 
act of the legislature of a provincial government. 


The applicant had argued that failure to mention First Nations 
in s. 13 ATIA was an infringement of s. 15 of the Charter. 


According to several decisions, the first step in a ss. 15(1) 
Charter analysis requires the Court to determine whether, due 
to a distinction created by the impugned law, there has been 
a denial of an equality right. The affidavit of Chief Akiwenzie 
failed to make out that a distinction was made on grounds 
relating either to his personal characteristics or to the group | 
of which he was a member. 
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CANADA (INFORMATION COMMISSIONER) Vv. CANADA 
(MINISTER OF NATIONAL DEFENCE) 


Court Reference: T-1267-96, T-907-96 

Date of Decision: July 4, 1996 

Citations: DISS/s) PieteGae wel (ETO ABDY) 
Before: Teitelbaum, J. — Federal Court 


Trial Division (F.C.T.D.) 


Section(s) of ATIA / PA: Paragraphs 4(1)(a), 16(1)(c), 
42(1)(a) and section 47 Access 
to Information Act (ATIA) 


Abstract 

e Intervenor status — Federal Court Rules — Practice rules 
e Adjournment sine die 

e Request for adjournment 

e Canadian Charter of Rights and Freedoms 

e Documents to become public later 


e Right to be represented by in-house counsel 


Issues 


1) Could the motion for direction be continued sine die, 
or adjourned for six or more months until the Somalia 
Commission makes the documents public? 


2) Can the in-house counsel for the CBC represent the 
requester in his personal capacity? 
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3) What is the role and status of the intervenor (Commissioner 
for the Somalia inquiry) in the proceedings? 


Facts 


The requester made an Access to Information request 

for records prepared by Colonel Wells (retired) in his former 
capacity as Director, General Security, concerning Canadian 
Forces’ activities in Somalia and the subsequent handling 

of these records. The records were obtained by the Somalia | 
Commission from the Department of National Defence under 
an Order to produce. The Somalia Commission proposed to 
argue that the requested documents should not be released to 
the requester until such time as the requested documents had 
been tabled during the course of the Commission’s hearings. 
The Department of National Defence refused to disclose the 
-records based on para. 16(1)(c) of the ATIA (i.e. injurious to 
the conduct of lawful investigations). 


The Information Commissioner made an application for review 
pursuant to para. 42(1)(a) of the ATIA to the Federal Court. 

A notice of application for leave to intervene was filed by the 
Somalia Commission. The requester, a reporter with the CBC, 
filed a notice of intent to appear and indicated his solicitor of | 
record to be the in-house counsel for the CBC. 


At the hearing, counsel for the Department of National 
Defence made a request that the application be continued 

- sine die or adjourned for a period of at least six months. 
Counsel suggested that this would be in the interest of justice 
in that the documents requested by the requester would 
ultimately be released by the Somalia Commission after 
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certain witnesses appeared before the Somalia Commission 
and were cross-examined on the said requested documents. 
Counsel for the Department of National Defence also objected 
to the in-house counsel representing the requester for two 
reasons. First, he submitted that this was a “back door 
method” for the CBC to become a party to the proceedings 
and that no statute authorizes the CBC, a public corporation, 
to spend taxpayer dollars to benefit an employee on a 
“personal” matter. Secondly, and more importantly, a conflict 
of interest could arise as the in-house counsel cannot serve 
two masters at the same time. Finally, counsel for the Somalia 
Commission argued it should be granted full rights as a party 
to the proceedings. Counsel for the requester and the 
Information Commissioner argued limited rights should be 
granted to the Somalia Commission. 


Decision 


1) The motion for direction should not be continued sine die, 
or adjourned for six or more months. 


The Court noted that pursuant to para. 4(1)(a) of the 

ATIA, a Canadian citizen has a right to and shall, on 
request, be given access to any record under the control 
of a government institution. Furthermore, he noted 

that according to the Associate Chief Justice’s Rules of 
Practice, a judge hearing a request for directions must 
deal with it without delay and in a summary way. For these 
reasons the Court refused the request to continue the 
application before it sine die or to adjourn it for six or 
more months. 
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2) The in-house counsel for the CBC can represent the 
requester in his personal capacity. 


The Court denied the request to have the requester 

find other counsel. He accepted the in-house counsel’s 
submissions that she had been seconded by the CBC to 
represent the requester while remaining an employee of 
the CBC. She also undertook “that she would, immediately, 
resign from the CBC or from representing the requester if 

a conflict arose”. 


3) The role and status of the intervenor (Commission of 
the Somalia inquiry) in the proceedings. 


Notwithstanding the fact that nothing in the AT/A speaks 
to the issue of intervention, the Court was satisfied that the 
Federal Court Rules and the Practice Rules established 

by the Associate Chief Justice applied to the proceedings. 
The Court allowed the Somalia Commission to become 

an intervenor in the application for review made by the 
Information Commissioner with all of the rights of a party 
to the proceedings except the right to file affidavits for 
evidence, the right to appeal and the right to receive costs. 


The Court was satisfied that the Somalia Commission met 
the conditions to be granted standing as an intervenor. 
Questions to be asked are: 


1) Is the proposed intervenor directly affected BY 
the outcome? 


_ 2) Does there exist a justiciable issue and a veritable 
public interest? | 


3) Is there an apparent lack of any other reasonable or 
efficient means to submit the question to the Court? 
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4) Is the position of the proposed intervenor adequately 
defended by one of the parties to the case? 


5) Are the interests of justice better served by the intervention 
of the proposed third party? 


6) Can the Court hear and decide the cause on its merits 
without the proposed intervenor? 


The Court refused the Somalia Commission the right to file 
affidavits because it could not help the Court in determining 
whether the Information Commissioner’s application for 
review was well-founded. The Court also refused the Somalia 
Commission the right to appeal the decision of the Trial 
Division’s decision and the right to receive costs because the 
somalia Commission was not a party to the proceedings. The 
Court specifically allowed the Somalia Commission the right 
to argue “any point of law” if the points of law were relevant 
to the hearing and related to the matters affecting the 
interests in the Somalia Commission. 


Comments 


1) An important secondary issue that arose in this case, but 
which has not yet been argued in Court and has not been 
resolved between the Information Commissioner and the 
Government, is the question of whether the Information 
Commissioner can introduce in the confidential affidavits 
solicitor-client privileged communications it obtained from 
the Department of National Defence during its investigation. 
These communications were not requested by the 
access requester. 
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2) Compare with case Canada (Information Commissioner) v. 
Canada (Public Works and Government Services) [1997] 
1 F.C. 164; (1996) 70 C.PR. (3d) 37 (T.D.) regarding 
procedures required to intervene. 


The hearing of whether para. 16(1)(c) was validly clained was 
to be dealt with by the Court at a future date. 
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CANADA (ATTORNEY GENERAL) v. CANADA 
(INFORMATION COMMISSIONER) 


Court Reference: T-1928-96 

Date of Decision: September 4, 1996 

Citations: WocO mile 7 / (EC...) 
Before: McKeown, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: sections 30, 35 and 37 Access to 


Information Act (ATIA) 


Abstract 


Prohibition 

Interim interlocutory injunction 

Information Commissioner 

Publishing of Information Commissioner’s findings 
Reporting by Information Commissioner to requester 
Public disclosure of report of Information Commissioner 
Apprehension of bias 

Actual bias 

“Somalia Inquiry” 

Department of National Defence 


Three part test for an injunction: serious issue, irreparable 
harm to applicant, balance of convenience 


Metropolitan Stores v. Manitoba Food and 
Commercial Workers 
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° Filing of confidential affidavits 
e Duty of fairness 


e Material regarding complaint investigation. 


Facts 


The applicants sought to have certain affidavits filed 
confidentially and a prohibition or an interim interlocutory 
injunction prohibiting or enjoining the Information 
Commissioner from publishing or reporting to the respondent 
Drapeau a copy of his report of findings or recommendations. 
The applicant also sought an order barring Col. Drapeau 

from making any public disclosure of the report, if the Court 
should find that the Information Commissioner was bound 

to deliver a copy of the report to Drapeau. 


issues 


1) Should the Court permit the applicants to file certain 
affidavits confidentially? 


2) Should an order be given prohibiting or enjoining the 
Information Commissioner from publishing or reporting 
to the requester a copy of his report of findings or 
recommendations? 


3) If the report is given to the requester, should the Court 
issue an order barring the requester from publicly 
disclosing the report? 

Decision 


The prohibition and the interim interlocutory injunction 
were not granted. | 
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Reasons 


The test for granting an injunction, as enunciated in 
Metropolitan Stores v. Manitoba Food and Commercial 
Workers had not been met.The test as stated in Metropolitan 
Stores in the granting of an injunction is that there must be 
a serious issue, irreparable harm to the applicants and a 
balance of convenience. 


Serious issue — The Court was not prepared to find on the 
evidence that there was a serious issue with respect to the 
lack of jurisdiction. The Court recognized that the ATI/A 
requires the release of the report and that there is a 
provision under the Act for challenging the report. It is a 
recommendation which requires a duty of fairness, albeit at 
a relatively low level. The Court stated that it was not its role 
to review the appropriateness of the report, but the report’s 
lawfulness. The Court held that the Commissioner had met 
the level of duty of fairness requirements. The Court was not 
prepared to find on the evidence that there had been a serious 
issue with respect to the lack of jurisdiction. The first part of 
the test had therefore not been met. 


Irreparable harm — There was no irreparable harm as the 
Commissioner had found only a reasonable apprehension 
of bias. 


Balance of convenience — favoured the release of the report. 


The Court also held that the material relating to the 
investigation of the complaint in the affidavits and exhibits 
should be kept confidential, citing ss. 35(1) ATIA. 
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Bitove CoRPORATION V. CANADA (MINISTER OF TRANSPORT) 


Court Reference: T-2703-95 

Date of Decision: September 20, 1996 

Citations: [1996] 119 F.T.R. 278 

Before: Pinard, J. — Federal Court Trial 


Division (F.C.T.D.) 


Section(s) of ATIA / PA: Paragraphs 20(1)(b), 20(1)(c) 


Access to Information Act (ATIA) 


Abstract 


Leases 
Competitor being requester 
Pearson International Airport 


Confidentiality of documents. which are made public in 
other court proceedings 


contract between parties. 


issues 


1) Does paras. 20(1)(b) and (c) ATIA apply to the lease and 


related documents? 


2) Is the fact that some of the requested information had been 


made public in court proceedings relevant? 
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Facts 


A competitor of the applicant had requested access to certain 
records which the applicant had provided to the respondent 
Department. These records related predominantly to the 
negotiation of a lease between the two parties with respect to 
goods and services provided at Pearson International Airport. 
The respondent had originally exempted the information 
under paras. 20(1)(b) and (c) ATIA. Almost a year later the 
Department advised the applicant of its intention to release 
these records, since it was of the view that much of the 
requested information had been made public as a result of 

a court case involving the applicant and the Crown. The 
applicant sought a review of this decision. 


Decision 


The application was granted. 


Reasons 


The documents in question were protected from release under 
paras. 20(1)(b) and (c) ATIA. 


The Court was satisfied that all of the information regarding 
Terminal 1 and Terminal 2 had been provided to the 
respondent in confidence and only as a result of the 
contractual relations between the parties. This information 
would not be and was not available to anyone other than 
the applicant and respondent. 
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The information regarding Terminal 3 was also confidential 
to the applicant. All of the information which the applicant’s 
competitor sought had been maintained within the strictest 
confidence by the applicant. 


The Court recognized that this information would be of 

great assistance to the applicant’s competitors to determine 
precisely how and where the applicant negotiated its 
contractual arrangements with the respondent, how it 
conducted its affairs at the airport and how it directed its 
sale efforts at the airport. The Court stated “to provide a 
competitor of the applicant with that information would allow 
a competitor a direct insight into its plans and strategies, 
something that has taken years of work for the applicant 

to determine.” 


Since it was established that very little of the requested 
information had been made public in the court case 
mentioned above, the Court ordered that none of the 
requested documents be disclosed. 


Comments 


This decision should be compared with other cases: 


1. concerning leases: Halifax Developments Ltd. v. Canada 
(Minister of Public Works and Government Services) 
[1994] F.C.J. No. 2035 (QL) (F.C.T.D.), T-691-94, decision 
dated September 7, 1994 and Perez Bramalea Ltd. 

v. Canada (National Capital Commission), T-2572-91, 
T-611-92, T-1393-93, decision dated February 2, 1995, 
F.C.T.D., not reported; 
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2. concerning competitors: Prud’homme v. Canada (Canadian 
International Development Agency) (1994), 85 F.T.R. 302 
(F.C.T.D.) and Société Gamma Inc. v. Canada (Secretary of 
State) (1994), 56 C.PR. (8d) 58; 79 F.T.R. 42 (F.C.T.D.) and 


3. concerning documents that were produced in Court: 
Chandran v. Canada (Minister of Employment and 
Immigration) (1995), 91 F.T.R. 90 (F.C.T.D.). 
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CANADA (INFORMATION COMMISSIONER) V. CANADA 
(MINISTER OF NATIONAL DEFENCE) 


Court Reference: T-2732-95 

Date of Decision: October 4, 1996 

Reference: (1996), 120 F.T.R. 207 (F.C.T.D.). 

Before: ~ Dubé J. (F.C.T.D.) 

Sections of ATIA / PA: Subsection 10(38) and paragraph 

| 42(1)(a) Access to Information 

Act (ATIA) 

Summary 


© Access to part of a document 
e Written notice of final disclosure (of part of record) 


¢ Written notice of refusal of final disclosure of pages not 
disclosed, after the filing of an application 


e Does final disclosure constitute deemed refusal to disclose 
based on continuing failure to disclose or is it final 
communication beyond the time limit? 


e Deemed refusal 


e¢ Final communication beyond time limit 


issue 


Is the respondent’s disclosure of a significant portion of 
the document requested either 1) deemed refusal to disclose - 
based on continuing failure to disclose by the institution | 
concerned or 2) final disclosure beyond the time-limit? 
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Facts 


This was an application for review under para. 42(1)(a) ATIA 
of a deemed refusal by the respondent to disclose 155 pages 
of a 1,204-page document. 


After receiving two access requests in August 1994 and 
after the respondent failed to meet the extended time limit, 
the applicant filed two complaints with the Commissioner’s 
office. Only after three investigations by the Commissioner 
and commitments from the respondent to give written notice 
before mid-December 1995 did the respondent notify the 
applicant in writing of its decision to disclose a significant 
portion of the documents requested (1,049 pages of a 1,204- 
page document). However, it was not until 20 days after the 
application for review was filed with the Federal Court that 
the respondent informed the applicant in writing of its final 
decision to refuse to disclose the last 22 pages of the 
document requested, citing s.13(1)(a) and (b), 15(1), 19(1) 
and 21(1)(a) and (b) and s. 69 for the other small part of 

the document. 


Decision 


The application was dismissed on the grounds that it 
was premature. 


Reasons 


The respondent’s decision to disclose the bulk of the 
document requested (1,049 of 1,204 pages) is final disclosure 
beyond the time limit. This “disclosure beyond the time limit 
does not necessarily destroy the institution’s right to take 
advantage of the exemptions and exceptions provided for in 
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the ATIA when the Commissioner is still able to consider the 
validity of those exemptions and exceptions and seek 
comments from the institution.” 


The Court pointed out that a delay by a federal institution in 
invoking an exemption in a timely manner in order to justify 
its refusal to disclose all or part of a document can be fatal, 
because, following an investigation by the Commissioner of 
the validity of the exemption in question, the institution is 
bound by the reasons initially set out in the notice of refusal. 
Moreover, the Court referred to the decision in Davidson 

v. Canada ([1989] 2 F.C. 341 (C.A.)), where adding new 
reasons for exemption at trial would deprive the applicant 
of access to the benefit of the Commissioner’s investigation 
procedures and assistance. _ 


In the circumstances of this case, however, the Court 
reiterated the position it took in Rubin v. Canada (T-891-93, 
December 21, 1995, unpublished), namely that only where the 
Commissioner no longer has the opportunity to investigate is 
the institution no longer able to change its reasons for refusal. 


Since what was at play in this case was a written notice of final 
disclosure (of part of a document) and not refusal of disclosure, 
the Commissioner is still able to receive a complaint against 
the written notice of refusal of final disclosure made after this 
application was filed and to investigate such complaint. 


The Commissioner’s application was therefore premature. 


Comments 


The applicant filed an appeal from this decision 
on October 9, 1996. 
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CANADA (INFORMATION COMMISSIONER) v. CANADA 
(MINISTER OF PUBLIC WORKS AND GOVERNMENT SERVICES) 


Court Reference: T-426-95 (A-828-96) 
Date of Decision: September 23, 1996 
Citations: [1997] 1 F.C. 164 


(1996) 70 C.PR. (3d) 37 (T.D.) 


Before: Richard, J.— Federal Court Trial 
Division (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 19, 41, 48, 53 and 
subsection 42(2) Access to 
Information Act (ATIA), 
Sections 3 and paragraph 8(2)(m) 
Privacy Act (PA) 


Abstract 
e Members of Parliament Pensions 


e Names of retired MPs who are eligible to receive 
pension benefits 


e Right of requester to be intervener 

e Jurisdiction of court to hear intervener issues 

e Publicly availability of MPs names 

¢ Consent to release MPs names 

e Disclosure in the public interest 

e Members of Parliament Retiring Allowances Act 
e Federal Court Rules 

e Public interest v. private interest 


e “May” means “shall” under subs. 19(2) ATIA 
a1 
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Issues 


1) Does the Court have the jurisdiction to hear the 
Intervener’s issues? 


2) Are the names of former MPs in receipt of benefits under 
the Members of Parliament Retiring Allowances Act 
- protected as “personal information” under s. 19 ATIA? 


Facts 


The Minister of PWGSC had refused to release the names of 
former MPs in receipt of pension benefits. The requester had 
asked, under the ATIA, for the names of pension recipients 
and the amounts of the pensions received. The information 
was exempted under s. 19 (“personal information”) by 
PWGSC. The requester complained to the Information 

_ Commissioner who agreed that the amounts were exempt 
but disagreed that the names of the pension recipients were 
exempt from release. The Commissioner received the 
requester’s consent to initiate and bear the expenses of the. 
judicial review concerning the names of the MPs. 


The Commissioner applied to the Court under s. 3 ATIA 
and para. 42(1)(a) ATIA and filed an originating notice of 
motion pursuant to Rule 319 Federal Court Rules. The 
requester applied pursuant to ss. 42(2) ATIA and filed 
a notice of intervention under Federal Court Rule 1611. 


Decision 


The applications were allowed in part. 
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Reasons 


The Court ruled that it had no jurisdiction to hear the 
Intervenor’s issues and ordered the Minister to disclose 

the names of all former members of the House of 
Commons in receipt of pension payments who have served 
six consecutively years as of Sept. 1, 1993. It ordered the 
Minister to disclose the name of any former member of the 
House in receipt of pension payments who purchased back 
his or her prior years of service to meet the six-year 
requirement as of Sept. 1, 1993. 


The Court’s reasoning on these two issues were as follows: 


1) The Court has no jurisdiction to hear the Intervenor’s 
request that the specific pension amounts be released. 
Rule 319 Federal Court Rules sets out the criteria that must 
be met to grant the Court jurisdiction to hear issues raised 
in an application for judicial review. Since the requester did 
not file a motion under Rules 319 and 321.1, he cannot 
circumvent this process by raising arguments during the 
discovery process or by serving a notice of intervention. 
Nor can the Commissioner’s counsel grant that jurisdiction 
to the Court by deeds or by consent because parties 
cannot consent to the jurisdiction of a court if that court 
does not already possess the jurisdiction to hear the matter. 


2) Normally, the names of retired MPs who receive pension 
benefits is personal information which would be exempt 
from disclosure under ss. 19(1) ATIA. However, this 
information must be released because: 


a) much of the information is publicly available (either 
because the list of all former MPs with the day they were 
first elected is available at the Library of Parliament or the 
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information may be gleaned from other sources such as a 
Who’s Who of Canada, old copies of newspapers or from 
Elections Canada); 


b) their release had been consented to by a number of 
MPs (78 consented; 88 refused; 98 failed to reply); or, 


~ ¢) the public interest outweighs the private interest in 
privacy protection regarding the information that is not 
public knowledge or to which release has not been 
consented. Para. 19(2)(c) ATIA re ss. 8(2)(m)(i) PA requires. 
the Minister to balance the competing interests of release 
and non-release. The Minister did not do so in this case. 
The legislation seeks to strike a balance between the 
competing interests of a person’s entitlement to a 
reasonable expection of privacy and the public interest in 
the disclosure of government information. The Minister 
never addressed his mind to weighing the competing 
interests; rather, the Minister accepted, without question, 
the legal advice submitted to him that “we must, as we 
always do in cases involving personal information, give the 
benefit of the doubt in favour of protecting the information”. 
Giving the “benefit of the doubt” does not evince a 
weighing of the competing interests. The fact that the 
requested information deals with persons does not itself _ 
suffice to make the privacy interest paramount. In Canadian 
Association of Regulated Importers v. Canada, the Court of 
Appeal held that a Court may interfere with a discretion 
when the policy decision is based entirely or predominantly 
on irrelevant factors or when there is an absence of 
evidence to support the policy decision. 
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Comments 


1) This decision contradicts, in part, the decision, Grand 
Council of the Crees (of Quebec) v. Canada (Minister of 
External Affairs and International Trade) [1996] F.C.J. No. 
903 (QL) (F.C.T.D.), T-1681-94, decision dated June 27, 
1996; where Pinard, J. ruled that ss. 19(2) ATIA was 
discretionary because the word “may” used in that section 
means “may”. (The decision in Canadian Jewish Congress 
v. Canada (Minister of Employment and Immigration), [1996] 
1 F.C. 268 (T.D.) supports the Quebec Cree decision). In the 
PWGSC decision, Richard, J. interpreted the word “may” 
to mean “shall” — if one the conditions in ss. 19(2) exists 
then the head of the institution must release the personal 
information. The head has no discretion to refuse to release 
the information. The Federal Court (Trial Division) is divided 
in its interpretation of the word “may” in ss. 19(2) ATIA. 


2) Compare with case Canada (Information Commissioner) 
v. Canada (Minister of National Defence) [1996] 116 F.T.R. 
No. 903 (QL) (F.C.T.D.), T-1267-96, T-907-96, date of — 
decision July 4, 1996 re: procedures required to intervene. 
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STEVENS V. CANADA (PRIME MINISTER) 


Court Reference: T-2419-93 
Date of Decision: February 26th, 1997 
Citations: (1997) 144 D.L.R. (4th) 553 (1997) 


(2-6. PR (3d) 129 (FC 
Before: Rothstein, J. 


Section(s) of ATIA / PA: Sections 2, 23 and 41 Access to 
Information Act (ATIA) 


Abstract 


e Application of solicitor-client privilege to the narrative 
portions of a lawyer’s statement of account 


e Accidental release of parts of privileged material 
e Appropriate exercise of discretion 
e Duty to give reasons for a decision 


¢ Factors to take into account when exercising discretion 


Issues 


1) Are the narrative portions of a lawyer’s statements of 
account subject to the solicitor-client privilege? 


2) If so, was the privilege waived when parts of the statement 
of account were released? - 


3) Did the head of the Privy Council Office exercise 
appropriate discretion in the application of s. 23 ATIA? 
(Is there a duty to give reasons for a decision under s. 23 
ATIA? What must the decision-maker take into account in 
exercising discretion under this exemption?) © 
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Facts 


This was an application under s. 41 Access to Information 
Act. The applicant was provided with approximately 

336 pages of legal accounts, receipts and other related 
documents. Typically the legal accounts showed the names 
of the lawyer providing the services rendered, the dates on 
which the services were rendered, and the time spent each 
day. Disbursements were listed in detail. However, the 
narrative portions on 73 pages of the disclosed accounts 
were not released under s. 23 (solicitor-client privilege). It is 
the refusal to disclose the narrative portions of the statements 
of account that gives rise to this application. 


Decision 


The application was dismissed. 


Reasons 


In answer to the first question at issue, the Court ruled that 
the solicitor’s statements of account are directly related to the 
seeking, formulating or giving of legal advice or assistance. 
They are therefore protected by the solicitor-client privilege. 
This results from the decision in Descoteaux v. Mierzwinski, 
(1982) 1 S.C.R. 860, where Lamer J. stated “Where legal 
advice of any kind is sought from a professional legal adviser 
in his capacity as such, the communications relating to that 
purpose, made in confidence by the client, are at his instance 
permanently protected from disclosure by himself or by the 
legal adviser, except the protection be waived”. 
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The second question at issue dealt with waiver. Waiver was 
alleged by the applicant for three reasons. First reason, the 
privilege was between counsel and Commissioner Parker who 
conducted an independent commission of inquiry. When the 
solicitors’ account were sent by Commissioner Parker to the 
PCO they were disclosed to a third party which constituted 
waiver. (Ruling: Where a statute requires disclosure (e.g. of 

a report) no voluntariness is said to be present and no 
implied waiver occurs. In general, the accounting records of © 
commissions of inquiry ultimately have to form part of 
government records, or be subject to government audit. 
Order in Council PC. 1986-1139 required the Commissioner 
“to file his papers and records with the Clerk of the Privy 
Council as soon as reasonably may be after the conclusion 
of the inquiry.” Thus, disclosure to the PCO was compulsory 
and so there was no waiver). 


Second reason: The type of information included in the 
narrative which the respondent did not wish to disclose had 
already been disclosed (e.g. one complete account without 
deletions was disclosed outlining the nature of the services 
performed). This constituted partial waiver and on the 
principles of consistency and fairness all the privileged 
material must now be disclosed (Ruling: “There is ample 
legal authority that inadvertent release does not necessarily 
constitute waiver”). 


Third reason: The disclosure of those portions of the 
statement of account comprising the names of the lawyer 
providing the services rendered, the dates on which the 
services were rendered, and the time spent each day, 
constituted partial waiver (Ruling: The PCO removed the - 
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narrative portions because its officials considered them to be 
subject to solicitor-client privilege, and disclosed the balance 
of the contents of the accounts because its officials believed 
[incorrectly in the view of the Court] that the balance was not 
subject to solicitor-client privilege. In the context of disclosure 
under the Access to Information Act, the partial disclosure of 
privileged information cannot be taken as an attempt to cause 
unfairness between the parties, or to mislead an applicant or a 
court, nor is there any indication that it would have that effect. 
The disclosure of portions of the solicitors’ accounts did not 
constitute waiver of the privilege). 


Regarding the third question at issue, which dealt with 
whether discretion was properly exercised under s. 23, Judge 
Rothstein quoted approvingly Judge Strayer’s remarks in the 
Kelly v. Solicitor General decision that “In my view in reviewing 
such (a purely discretionary) decision the court should not 
itself attempt to exercise the discretion de novo but should 
look at the document in question and the surrounding 
circumstances and simply consider whether the discretion 
appears to have been exercised in good faith and for some 
reason which is rationally connected to the purpose for which 
the discretion was granted.” The Court stated that it was clear 
that the PCO reviewed the records sought, expurgated those 
portions which it considered to be subject to solicitor-clilent 
privilege, and disclosed the balance. Those are the 
Surrounding circumstances. Having regard to the nature of 
the documents and the jurisprudence regarding solicitor-client 
privilege, the Court was satisfied that the discretion not to 
disclose was exercised in good faith and for the reason stated 
ins. 23 ATIA. 
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The Court then examined two sub-issues relating to the 
exercise of discretion: 


On the sub-issue of whether there is a duty to give reasons 
for a decision based on s. 23, the court is only called upon 

to determine whether the head of the government institution 
was authorized to refuse disclosure on the ground that the 
information sought was subject to solicitor-client privilege. The 
reasons for such a refusal is self-evident in s. 23, and nothing 
further is required. The decision of the PCO not to disclose | 
did not require the giving of any further reasons than those 
contained in the decision. 


On the sub-issue of what the head of the institution must 
take into account in exercising discretion, while nothing 
prevents an applicant from explaining to the head of the 
government department why information should be disclosed 
in a particular case, and nothing prevents the head of the 
department from taking such submissions into account, 
there is no obligation to do so. Under s. 23 all that need be ~ 
considered by the head of the government institution is 
whether to waive the right, in whole or in part, or to maintain 
the confidentiality of information that is subject to solicitor- 
client privilege. That is what took place in this case. 


Comments 


1. This is the first s. 23 ATIA case that deals with the issues of 
the privileged nature of a solicitor’s statements of account, 
inadvertent release, what must be considered in exercising 
discretion and whether release of privileged material to a 
third party is tantamount to waiver of the privilege. 
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Do-Ky v. CANADA ( MINISTER OF FOREIGN AFFAIRS 
AND INTERNATIONAL TRADE) 


Court Reference: T-2366-95 
Date of Decision: February 12, 1997 
Citations: (1997), 143 D.L.R. (4th) 746 (1997), 


esa b (30)i447 4EGs)-D}): 
Before: Nadon, J. (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 2, 4, 13, 41, 49, and 50 
and paragraph 15(1)(h) Access 
to Information Act (ATIA) 


Abstract 

e /n camera hearing 

e Special nature of diplomatic notes 

e Confidentiality 

e Reasonable expectation of the international community 


e Assessing probable harm under s. 15 


Issues 


1) Should diplomatic notes be dealt with independently of 
one another or should they be considered as composing 
a single discussion? 


2) Is s. 15 ATIA meant to address the special nature 
of diplomatic correspondence or is only the information 
contained in such correspondence addressed by 
that section? 
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3) Did the Government satisfy its burden of proving that 
the head of the institution which refused to disclose the 
notes in issue had reasonable grounds for doing so, as 
section 50 ATIA requires? 


Facts 


The applicant applied for the release of two notes and any 
diplomatic notes relating to a case summary appended to 

the request (a total of four notes were examined pursuant to | 
this access request). The applicant was notified that the notes 
requested were exempt from release under para. 15(1)(h) of 
the ATIA as the release of the documents might reasonably be 
expected to be injurious to Canada’s international relations. 


The applicant complained to the Information Commissioner. 
The foreign country notified the Government of Canada in 

| September 1995 that it objected to the release of the notes 

as the issue discussed therein continued to be a sensitive 
topic in that state. The foreign state explicitly requested 

that the notes remain in confidence. The decision by the 
Department of Foreign Affairs to consider the request to keep 
the notes confidential and therefore to exempt from disclosure 
the notes pursuant to para. 15(1)(h) was supported by the 
Information Commissioner. 


Decision 


The application was dismissed. 
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Reasons 


1) As the notes did in fact form a conversation between 
governments, it would serve little purpose to maintain the 
confidentiality of one half of the conversation when that 
half could be inferred from a reading of the other half. The 
Court therefore found that all notes may be exempted 
under s. 15 ATIA despite the additional protection afforded 
to documents which may also be considered to fall under 
subs. 13(1) AT/A. In the circumstances of this case, the 
Court found it unavoidable to deal with all four notes as 
a single package. 


2) The Government could reasonably exempt diplomatic 
notes simply because they are diplomatic notes and not 
necessarily on the basis of the information contained in 
the notes. In the case of diplomatic notes, the Government 
may lawfully exempt them from release because to release 
them would reasonably be expected to harm international 
relations. This is true not necessarily because the 
information therein is sensitive but simply because the 
notes constitute confidential diplomatic communications 
and the international community has a reasonable 
expectation that such notes will remain confidential. This 
is especially true when the foreign state has explicitly 
requested that they not be released and that they 
remain confidential. 


3) The Court was satisfied that the criteria stipulated in 
s. 50 ATIA had been met. Since the nature of the notes 
must be taken into consideration in assessing the 
probable harm and because of the affidavit adduced by the 
respondent, the Court found that the Government had and 
continued to have a reasonable apprehension of harm if it 
were to disclose the notes in this case. These notes were 
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not exempt because they were diplomatic notes but 
because the nature of the documents as diplomatic notes 
makes them sensitive as they are expected to be 
confidential documents irrespective of their contents. 


Comments 


The Court made a number of interesting comments. Two 
are of special importance and they read as follows: 


“It must be clearly stated that the notes were ultimately 
exempted because they were diplomatic correspondence, 
and, when approached, the foreign state involved in the 
dialogue explicitly requested they remain in confidence. 
Whether the Respondent government begins with caution 
in the case of diplomatic correspondence is irrelevant. What 
is relevant is that, in the case before me, the second-party 
government asked for confidentiality and Canada cannot 
breach the trust placed in it without suffering considerable 
harm to its reputation in the international community and | 
ipso facto to its international relations... 


Finally, once a state requests that diplomatic correspondence 
remain confidential there is no need for the Canadian 
government to assess the reasons of that country. It is 
sufficient if they have made the request of the Canadian 
government. Indeed, it would be a diplomatic lapse were the 
Canadian government to sit in judgement of the rationale of 

_ the foreign state except in the most extreme circumstances.” 
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DaGG v. CANADA (MINISTER OF FINANCE) 


Court Reference: 5-24786 [1997] S.C.J. No. 63 
Date of Decision: June 26, 1997 

Citations: (OL (S,.C.C:) 

Before: Lamer, C.J., Sopinka, Cory, 


McLachlin, lacobucci (majority) 
La Forest, ’ Heureux-Dubé, 
Gonthier, Major JJ. (dissenting) 


Section(s) of ATIA / PA: Sections 2, 19(2), 48, 49 Access 
to Information Act (ATIA); s. 2, 
3(i), (j), 8(2)(m) Privacy Act (PA) 


Abstract 
e Request made for sign-in logs of government department 
e Personal information | 


e Information about officers or employees of government 
institutions 


e Interpretation of ss. 19(2) ATIA — Discretionary or mandatory 
e Exercise of discretion under s. 8(2)(m) of the Privacy Act 
e Exercise of discretion by Minister 


e Burden on the head of government institution under 
s. 48 ATIA 


e Court’s determination under s. 49 ATIA 
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Issues 

1) Does the information in the government workplace logs 
constitute “personal information” within the meaning of s. 3 
of the Privacy Act? 


2) Did the Minister fail to exercise his discretion properly in 
_ refusing to disclose the requested information pursuant 
to para. 19(2)(c) of the Access to Information Act and 

subpara. 8(2)(m)(i) of the Privacy Act? 


Facts 


The respondent disclosed the relevant logs but deleted 
the employees’ names, identification numbers and signatures 
on the ground that this information constituted personal 
information and was thus exempted from disclosure. The 
appellant unsuccessfully sought a review by the Minister 
_of this decision and filed a complaint with the Information 
Commissioner, arguing that deleted information should 
be disclosed by virtue of exceptions related to personal 
information in the Privacy Act. The Federal Court, Trial 
Division, on a review of the Minister’s decision, found the 
information not to be personal but this decision was 
reversed on appeal. 


Decision 


The appeal should be allowed (i.e. the log-in information must 
be disclosed). | 
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Reasons 


Agreement was expressed by Cory J. (majority) with La 
Forest J.’s (dissenting) approach to interpreting the Access 
to Information Act and the Privacy Act, particularly that these 
Acts must be interpreted together. The majority also agreed 
with La Forest J.’s general approach to the interpretation of 
s. 3 “personal information” (j) of the Privacy Act (hereinafter 


para. 3(j)). 


First question at issue: 

Did the information in the government workplace logs 
constitute “personal information” within the meaning of s. 3 
of the Privacy Act? 


The number of hours spent at the workplace is information 
that is “related to” the position or function of the individual 

in that it permits a general assessment to be made of the 
amount of work required for a particular employee’s position 
or function. For the same reason, the requested information 
is related to “the responsibilities of the position held by the 
individual” and falls under the specific exception set out at 
subpara. 3(j)(iii) of the Privacy Act. The information provides a 
general indication of the extent of the responsibilities inherent 
in the position. There is neither a subjective aspect nor an 
element of evaluation contained in a record of an individual’s 
presence at the workplace beyond normal working hours. 
Rather, that record disclosed information generic to the 
position itself. 
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Second question at issue: 

Did the Minister fail to exercise his discretion properly in 
refusing to disclose the requested information pursuant 
to para. 19(2)(c) of the Access to Information Act and 
subpara. 8(2)(m)(i) of the Privacy Act? 


Subsection 19(2) of the Access to Information Act provides 
that the head of a government institution may disclose 
personal information in certain circumstances. Generally 
speaking, the use of the word “may”, especially when it is 
used, as in this case, in contradistinction to the word “shall”, 
indicates that an administrative decision maker has the 
discretion, and not the duty, to exercise a statutory power. 

In the present case, moreover, any ambiguity regarding the 
use of the word “may” is removed by the language of 
subpara. 8(2)(m)(i) of the Privacy Act. That provision, which 

_ is incorporated into para. 19(2)(c) of the ATIA, states that 
personal information may be disclosed where, in the opinion 
of the head of the institution, the public interest in disclosure 
clearly outweighs the invasion of privacy that could result. It 
is difficult to imagine statutory language that would set out 
out a broader discretion. Courts have repeatedly held that the 
use of such language indicates a discretionary power. And in 
a series of decisions, the Federal Court has specifically found 
that the power to disclose personal information in the public 


interest pursuant to subpara. eral m)(i) of the Privacy Act 
iS discretionary. 


Although the head of a government institution, under ss. 19(2) 
of the Access to Information Act, has a discretion to disclose 
personal information in certain circumstances, such a decision 
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is not immune from judicial oversight merely because it is 
discretionary. Abuse of discretion may be alleged but where 
the discretion has been exercised in good faith, and, where 
required, in accordance with principles of natural justice, and 
where reliance has not been placed upon considerations 
irrelevant or extraneous to the statutory purpose, the courts 
should not interfere. 


The Minister properly examined the evidence and carefully 
weighed the competing policy interests. He was entitled to 
make the conclusion that the public interest did not outweigh 
the privacy interest. For this Court to overturn this decision 
would not only amount to a substitution of its view of 

the matter for his but also do considerable violence to 

the purpose of the legislation. The Minister’s failure to give 
extensive, detailed reasons for his decision did not work 

any unfairness upon the appellant. 


It could be determined that the Minister committed an error in 
principle resulting in a loss of jurisdiction when he stated: 


| do not believe that you have demonstrated that 
there were any public interest that ... clearly overrides 
the individual’s right to privacy. [Emphasis added.] 


From this, Cory J. stated that it appears that the Minister 

of Finance placed upon the appellant the burden of 
demonstrating that the public interest in disclosure clearly 
outweighed any privacy interest. Yet, s. 8 of the Privacy Act 
does not mention any burden of proof. It simply provides 
that the Minister must be satisfied that the public interest in 
disclosure clearly outweighs privacy. The quoted words from 
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the Minister’s ruling could lead to the conclusion that he 
abused the discretion conferred upon him. 


Additional rulings regarding the ATIA and the PA: 


Does the ATIA have pre-eminence over the PA? 

Cory J. agreed with La Forest J.’s position that “Both statutes 
regulate the disclosure of personal information to third parties. 
Section 4(1) of the ATIA states that the right to government 
information is “subject to this Act”. Subsection 19(1) of the 
Act prohibits the disclosure of a record that contains personal 
information “as defined in s. 3 of the PA.” Section 8 of the PA 
contains a parallel prohibition, forbidding the non-consensual 
release of personal information except in certain specified 
circumstances. Personal information is thus specifically 
exempted from the general rule of disclosure. Both statutes 

- recognize that, in so far as it encompassed by the definition of 
“personal information” in s. 3 of the PA, privacy is paramount 
over access...The ATIA expressly incorporates the definition 
of personal information from the PA. Consequently, the 
underlying purposes of both statutes must be given equal 
effect...In summary, it is clear that the ATIA and PA have equal 
Status, and that courts must have regard to the purposes of | 
both statutes in considering whether a government record 
constitutes “personal information”.” 


Purpose of paragraph 3(j) and subparagraph 3(j) (ii): 
Cory J. agreed with La Forest J.’s statement that the purpose 
of para. 3(j) and subpara. 3(j)(iii) of the Privacy Act is: 
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... to exempt only information attaching to positions and not 
that which relates to specific individuals. Information relating 
to the position is thus not “personal information”, even 
though it may incidentally reveal something about named 
persons. Conversely, information relating primarily to 
individuals themselves or to the manner in which they 
choose to perform the tasks assigned to them is “personal 
information”. [Emphasis in original.| 


Cory J. agreed with La Forest J. that information relating 

to the position will consist of the kind of information 
disclosed in a job description, such as “the terms and 
conditions associated with a particular position, including ... 
qualifications, duties, responsibilities, hours of work and 
salary range”. 


Cory J. also ruled that the information in the sign-in logs is 
related to “the ... responsibilities of the position held by the 
individual” and falls under the specific exception set out at 
subpara. 3(j)(iii) of the Privacy Act. Although this information 
may not disclose anything about the nature of the 
responsibilities of the position, it does provide a general 
indication of the extent of those responsibilities. Generally, 
the more work demands of the employees, the longer will 
be the hours of work required to complete it in order to fulfil 
“the responsibilities of the position held by the individual”. 
Nothing in subpara. 3(j)(iii) of the Act indicates that the 
information must refer to “responsibilities” in a qualitative, 
as opposed to quantitative, sense. 
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In Cory J.’s view, there is neither a subjective aspect nor an 
element of evaluation contained in a record of an individual’s 
presence at the workplace beyond normal working hours. 
Rather, that record discloses information generic to the 
position itself. 


Paragraph 3(j) and the “predominant characteristic” criteria: 


Cory J. ruled that the number of hours spent at the workplace 
is generally information “that relates to” the position or | 
functions of the individual, and thus falls under the opening 
words of para. 3(j). It is no doubt true that employees may 
sometimes be present at their workplace for reasons unrelated 
to their employment. Nevertheless as a general rule (thus the 
majority judges agreed with the Trial Division’s “predominant 
characteristic” criteria regarding a record), employees do 

not stay late into the evening or come to their place of 
employment on the weekend unless their work requires it. 
Ordinarily the workplace cannot be mistaken for either an 
entertainment centre or the setting for a party. The sign-in 
logs therefore provide information which would at the very 
least permit a general assessment to be made of the amount 
of work which is required for an Sully S particular 

position or function. 


Review of Minister’s discretion under Paes 8(2)(m) 
Privacy Act: 


Cory J. stated that a Minister’s Aecreronar’ deen under 
subpara. 8(2)(m)(i) is not to be reviewed on a de novo 
Standard of review. Perhaps it will suffice to observe that the 
Minister is not obliged to consider whether it is in the public - 
interest to disclose personal information, However, in the face 
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of a request for disclosure, he is required to exercise that 
discretion by at least considering the matter. If he refuses or 
neglects to do so, the Minister is declining jurisdiction which 
is granted to him alone. 


Burden on the head of government institution under 
section 48 ATIA: 


The head of a government institution, pursuant to s. 48 of 
the Access to Information Act, has the burden of establishing 
that he or she is “authorized to refuse” to disclose a 
requested record. The Minister satisfied this burden when he 
showed that the information in the sign-in logs constituted 
“personal information”. Once that fact is established, the 
Minister’s decision to refuse to disclose pursuant to subpara. 
8(2)(m)(i) of the Privacy Act may only be reviewed on the 
basis that it constituted an abuse of discretion. The Minister 
did not have a “burden” to show that his decision was correct 
because that decision is not reviewable by a court on the 
correctness standard. The Minister weighed the conflicting 
interests at stake. The fact that he stated that the appellant 
failed to demonstrate that the public interest should override 
the privacy rights of the employees named in the sign-in 

logs was therefore irrelevant. 


Court’s determination under section 49 ATIA: 


The reviewing court, under s. 49 of that Act, is to determine 
whether the refusal to disclose by the head of a government 
institution was authorized. If the information does not fall 
within one of the exceptions to a general right of access, the 
head of the institution is not “authorized” to refuse disclosure, 
and the court may order that the record be released pursuant 
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to s. 49. In making this determination, the reviewing court may 
substitute its opinion for that of the head of the government 
institution. The situation changes, however, once it is 
determined that the head of the institution is authorized to 
refuse disclosure. Section 49 of the Access to Information Act, 
then, only permits the court to overturn the decision of the 
head of the institution where that person is “not authorized” 

to withhold a record. Where the requested record constitutes 
personal information, the head of the institution is authorized 
to refuse and the de novo review power set out in s. 49 

is exhausted. 
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THORSTEINSON V. CANADA 


Court Reference: T-1040-93 

Date of Decision: October 31, 1994 

Citations: [1994] F.C.J. No. 1621 (QL) (FC.T.D.). 
Before: MacKay, J. 


Section(s) of ATIA / PA: Subsections 12(1), 22(2), and 
Sections 26, 41, 47 Privacy Act (PA) 


Abstract 

e Spirit of the PA 

e Personal information 

e Supplemental confidential affidavit 

e Agreement between a province and RCMP 
e Provision of local police services by the RCMP 
e No prejudice 

e Termination of contract with province 

e Documents ordered sealed by Court 

e Retrospective effect 

e Personal information of other individual 


e Documents ordered sealed by Court 


Issues 


1. Are the documents in question protected because of the 
fact that they were subject to an agreement under ss. 22(2) 
of the PA, even though the agreement has now expired? 
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2. For the purposes of proceedings under s. 41 of the PA, 
is the date of significance the date of the court hearing? 


Facts 


The applicant applied to the Federal Court, Trial Division, for 
an Order to compel the R.C.M.P. to produce certain records 
regarding dealings of the R.C.M.P. in relation to requests 

and complaints she had made. The proceedings were 
subsequently treated as an application under s. 41 of the PA. 


During these proceedings, the Crown as respondent filed 

an affidavit and a supplemental confidential affidavit. The 
supplementary affidavit was filed and sealed by Court 

Order as confidential. The supplementary affidavit included 
information which was being sought by the applicant and 
which the respondent claimed could not be disclosed under 
the relevant provisions of the PA, namely ss. 22(2) [information 
collected pursuant to federal-provincial policing agreement 
with R.C.M.P] and s. 26 [disclosure of personal information 
of a third party where the latter has not consented]. 


Decision 


The Court ordered that a copy of the supplementary 
confidential affidavit was to be provided by the respondent 
to the applicant, barring certain exemptions specified in 
the judgement. 
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Reasons 


The agreement made between Canada and British Columbia 
under which the R.C.M.P. would provide local police 
services in certain areas had terminated in 1993. Most of 
the information in the confidential supplementary affidavit 
had been withheld from release pursuant to ss. 22(2) PA. 


The Court indicated its willingness to accept the Crown’s 
contention that for the purposes of disclosure, it was willing 

to give retrospective effect to the termination of the agreement 
and provide access. Crown counsel agreed to provide a copy 
of the affidavit to the party, barring certain parts under s. 26 
PA. The Court reviewed the documents in question and ruled 
that one page and parts of four other pages were exempt 
from disclosure pursuant to s. 26 PA. 
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Rusy v. CANADA (SOLICITOR GENERAL) 


Court Reference: T-638-91 
Date of Decision: February 10, 1995 
Before: Simpson, J. (F.C.T.D.) 


Section(s) of ATIA / PA: Sections 41 and 42 and 
subsection 52(2) Privacy Act (PA) 


Abstract 

e Federal Court Rules s. 324 

e Declaration or advance ruling 

° Canadian Charter of Rights and Freedoms s. 1 


e Final outcome in case an important factor in 
determining costs 


e Advance ruling regarding costs 


e Costs 


Issue 


Should costs be awarded in advance pursuant to ss. 52(2) 
of the PA? 


Facts 


Pursuant to Federal Court Rule 324, the applicant sought 

a declaration or advance ruling stating that the applicant 

will be entitled to an order for costs in an unspecified amount 
regardless of the outcome of the argument under s. 1 of 

the Canadian Charter of Rights and Freedoms. 
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The applicant justified his entitlement to costs under ss. 52(2) 
of the PA, which states that where the Federal Court, Trial 
Division, believes that an application under s. 41 or s. 42 of 
the Act has raised an important new principle in relation to the 
Act, costs shall be awarded to the applicant even if the 
applicant is unsuccessful in the result. 


Decision 


The application was rejected. 


Reasons . 


The Court rejected the applicant’s contention that such an 
award of costs was inevitable. 


Assuming that a new issue had been raised, its importance 
would depend on the outcome of the arguments to be heard 
by the Court in September 1995. 


Moreover, the Court felt that it had no jurisdiction at the time 
to issue such an award or the type of opinion or declaration 
being sought. Subsection 52(2) PA is not to be used until the 
final outcome Is known. 


79 


cInfo __ BULLETIN 


ource 


PARNIAN V. CANADA (MINISTER OF CITIZENSHIP 
AND IMMIGRATION) 


Court Reference: IMM-2351-94 
Date of Decision: May 19, 1995 
Citations: Unreported decision 
Before: Wetston, J. (F.C.T.D.) 


Section(s) of ATIA / PA: Paragraph 8(2)(a) Privacy Act (PA) 


Abstract 


Disclosure to a Refugee Hearing of notes taken by an 
immigration official at the port of entry 


Instructions to officials to maintain confidentiality 
of information 


Notes taken by public servant 
Consistent use | 
Natural justice 


Refugee status 


_ Evidence submitted at refugee hearing 


Doctrine of legitimate expectation 


Substantive rights 


Issues 


1) Is the disclosure of the personal information collected 


by the immigration official at the port of entry to the Board - 
authorized by the PA? | 
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2) Is the disclosure prohibited because there were specific 
instructions to Refugee Hearing Officers that created 
a reasonable expectation that such notes would not be 
introduced into evidence in such a manner? 


3) Did the board operate according to principles of natural 
justice when it decided it was not necessary to hear the 
available witness? 


Facts 


A person applied for refugee status. The notes taken by an 
immigration official at the port of entry were admitted into 
evidence before the Immigration and Refugee Board and 
used to impugn the applicant’s credibility. Also, during the 
hearing a witness was present and ready to testify on behalf 
of the applicant, but the Board said the witness’ testimony 
would not be necessary. The Board determined that the 
applicant was not credible on the very issue upon which 

the witness offered corroboration. 


Decision 


The Board’s refusal of refugee status was set aside and the 
matter returned for rehearing by a newly constituted tribunal. 


Reasons 


The Court held that the disclosure of port of entry notes to 

the Refugee Board in the course of a hearing was a consistent 
use of the personal information gathered at the port of entry, 
both serving immigration purposes. Therefore, the disclosure 
was authorized by para. 8(2)(a) of the PA. The Court cited 
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three other Federal Court decisions in support of this point. 
Further, ss. 68(3) of the Immigration Act provides that the 
Refugee Division of the Board is not bound by any legal or 
technical rules of evidence and may receive any evidence it 
considers trustworthy. There was no doubt that the notes 
were verbatim accounts and that the Board provided 
adequate notice of the evidence. 


The doctrine of legitimate expectation does not create 
substantive rights. Where the doctrine is held to apply, it 
provides a party with a right to consultation or an opportunity 
to make representations, which was provided in the course 
of the Board’s hearing. | 


Counsel had argued that there was no breach of fairness 
because the Board was convinced that nothing the witness 
would have said could have persuaded the Board that the 
applicant was being truthful on the point in question. However, 
there was nothing on the record to this effect. The decision to 
say that the available witness was not necessary, and then to 
conclude that the applicant was not credible on the very point 
on which the witness would have given evidence, is a breach 
of the rules of natural justice. The Court held that the witness. 
should have been given the opportunity to give corroborating | 
evidence and that evidence ought to have at least been 
considered in the determination of the applicant’s credibility. 
The Board’s decision was therefore set aside. 
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KAISER Vv. CANADA (MINISTER OF NATIONAL REVENUE) 


Court Reference: T-1516-93 

Date of Decision: June 13, 1995 

Citations: Unreported decision 

Before: Rothstein, J. (F.C.T.D.) 

Section(s) of ATIA / PA: Paragraph 22(1)(b) Privacy Act (PA) 
Abstract 


e Exemption: law enforcement and investigation 
e Confidential Affidavit 
e Requirements of confidential affidavits 


e Income Tax Act 


Issue 


Is a statement in an affidavit that “disclosure of this 
information would prejudice the integrity of the investigation 
and therefore be injurious to the enforcement of the Income 
Tax Act” sufficient information to claim para. 22(1)(b) of 

the PA? 


Facts 


The Minister of National Revenue relied on para. 22(1)(b) 

of the PA to deny disclosure of records he considered could 
reasonably be expected to be injurious to law enforcement or 
the conduct of an investigation. An application was made to 
the Federal Court to review the Minister’s refusal. 
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Decision 


The application was granted. The information must 
be disclosed. 


Reasons 


The confidential affidavits were insufficient to support the 
refusal under para. 22(1)(b) PA. Unless the harm is self evident 
from the record, a confidential affidavit must explain how and 
why the harm alleged might reasonably be expected to result 
from disclosure of the information. The explanation must 
demonstrate a link between disclosure and the harm alleged 
so as to justify confidentiality. 


A general statement that “disclosure of this information 

would prejudice the integrity of the investigation and therefore 
- be injurious to the enforcement of the Income Tax Act” is not 
sufficient because it is not an explanation but rathe 

a “conclusion”. | | 


84 


Info BULLETIN 
Oe tee oe eS 


PUBLIC SERVICE ALLIANCE OF CANADA v. CANADA 
(TREASURY BOARD ET AL.) 


Court Reference: 161-2-791 
169-2-584 
Date of Decision: April 26, 1996 
Citations: Unreported 
Before: |. Deans, M.Korngold Wexler 


Section(s) of ATIA / PA: Paragraph 8(2)(a) Privacy Act (PA) 


and Y. Tarte (PS.S.R.B.) 


Abstract 


Disclosure of names and addresses of affected employees 
to bargaining agents 


Unions 

Affected employees 

Re-organization of public service 

Down-sizing 

Disclosure of personal information without prior consent 
Role of union 

Interpretation of Workforce Adjustment Directive 
Lay-offs — 

Public Service Staff Relations Act 

Bargaining Agent | 


Interference by employer in representation of employees 
by bargaining agent 
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Issue 

Can the names and addresses of affected employees be given 
to the bargaining agent without obtaining the prior consent of 
the affected employee? 


Facts 


The PSSR Board considered whether the Workforce 
Adjustment Directive, an agreement in principle signed 
between the parties pursuant to ss. 8(2) of the Public Service 
Staff Relations Act (PSSRA) created an obligation on the 
employer to provide the bargaining agent with the names 
and addresses of employees who are affected and likely to 
face lay-off due to the Federal Government’s downsizing. 
Subsection 8(1) of the PSSRA provides: 


8.(1) No person who occupies a managerial or 
confidential position, whether or not the person is 
acting on behalf of the employer, shall participate in 
or interfere with the formation or administration of an 
employee organization or the representation of 
employees by such an organization. 


The bargaining agent felt the Agreement in Principle “created 
what could best be described as co-management of the | 
downsizing process as it affects employees”. The bargaining 
agent was of the opinion that the committees set up under 
the agreement were unable to fulfill their obligation without 

_ knowing the names and addresses of the affected employees. 
The employer was of the opinion that to divulge the names 
and addresses without the prior consent of the employee was 
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a violation of the PA because such a disclosure of information 
was not implicitly mandated under the legislation, workforce 
adjustment policy or the agreement in principle. 


Decision 


The PSSRB ordered that the names and addresses of affected 
employees be disclosed to the bargaining agent. 


Reasons 


The PSSRB held the employer was unjustified under the PA 
to require the consent of the employee prior to providing 
such information to the bargaining agent. It ruled that the 
disclosure without the consent of the employee constituted 
a use consistent with the purpose for which the information 
was obtained by the employer and was justified under 
para. 8(2)(a) of the PA. 


The PSSRB was of the opinion that the failure to provide such 
information to the bargaining agent constituted an interference 
by the employer in the representation of employees by the 
bargaining agent contrary to s. 8 of the PSSRA. 


The PSSRB held that the bargaining agent as a matter of right 
is entitled to the information to carry out its duty under the 
PSSRA. The tribunal relied on cases which have recognized 
that the bargaining agent’s exclusive right to represent its 
members and its statutory duty to fairly represent them 

allows it to obtain from the employer certain kinds of relevant 
information. The PSSRB felt it necessarily flows that the 
bargaining agent has both the right and the need to know 

the names and addresses of affected employees. 
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Rusy v. CANADA (SOLICITOR GENERAL) 


Court Reference: T-638-91 
Date of Decisions: June 6, 1994 and May 31, 1996 
Citations: (1994) 80 F.T.R. 81 
| [1996] 3 F.C. 134 
Before: Simpsons J aEGale® 
Section(s) of ATIA/PA: | 2h eOHUIE 19(1)(a) and (b), 


sections 15, 18, 21 and 43, 
paragraph 51(2)(a) and 
subsection 51(3) Privacy Act (PA) 


Abstract 

-® Information banks relating to CSIS 

e Canadian Security Intelligence service 

e Exempt banks | | 
e Canadian Charter of Rights and Freedoms — ss. 2(b) and s. 1 
e Federal Court Act - s. 7 

e Freedom of the Press 

ae 4 parte evidence 

@ /n camera hearings 

Confidential affidavits 


° FR. v. Oakes regarding Canadian Charter of Rights and 
Freedoms . 


Press reports 


Refusal to confirm or deny existence of information 
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Issues 


1. Do para. 51(2)(a) and ss. 51(8) Privacy Act infringe 
section 2(b) Canadian Charter or Rights and Freedoms 
[freedom of the press]? 


2. \f yes, are para. 51(2)(a) and ss. 51(3) Privacy Act saved by 
Ss. 1 of the Canadian Charter of Rights and Freedoms [rights 
and freedoms are subject only to such reasonable limits 
prescribed by law as can be demonstrably justified in a free 
and democratic society]. 


Facts 


The respondent refused to provide the applicant with all of 
his personal information held by the Canadian Security 
Intelligence Service. Some personal information was held in 
one exempt bank (Bank #15). The respondent also refused 
to indicate whether or not personal information about the 
applicant was located in a second exempt bank (Bank #10). 
An affidavit submitted by the respondent indicated that the 
personal information held in “Bank 15” was older and less 
sensitive. In comparison, “Bank 10” related to CSIS’ current 
and most sensitive investigations. 


Section 51 Privacy Act provides that, in application for review 
made under s. 41 PA, the Federal Court is required, if asked, 
to hear representations from the Government on an ex parte 
basis. It also states that such applications must be hear 

in camera. [Section 51 is only relevant where personal 
information was obtained in confidence from a foreign state 
or related institutions or from an international organization of 
states or related institutions; or where the disclosure of the 
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personal information could reasonably be expected to be 
injurious to the conduct of international affairs, the defence 
of Canada and its allies or Canada’s efforts in the detection, 
prevention or suppression of subversive or hostile activities. ] 
The respondent had asked that it be permitted to make 
representations on an ex parte basis and in camera. 


Decision 


The application was dismissed. 


Reasons 


The Court was unwilling to accept a Canadian Charter of 
Rights and Freedoms challenge to s. 51 PA based on privacy 
rights, since s. 51 PA is simply a procedural section which 
established the rules of conduct for s. 41 PA reviews. 


The Court recognized that there may be situations where it 
will be necessary and in the public interest to deal with the 
disclosure of personal information in camera and ex parte. © 
However, to provide that such information must automatically 
be dealt with in camera and ex parte offends s. 2(b) of the 
Canadian Charter of Rights and Freedoms. |In the Court’s view, 
it is not appropriate to hold court in private unless, on a case 
by case basis, the Crown demonstrates to the satisfaction of 
a judge in the exercise of his or her discretion that in camera 
and ex parte proceedings are justified when weighed against 
the public interest in an open and accountable system. 
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However, the Court held that para. 51(2)(a) and ss. 51(3) PA 
were saved by s. 1 of the Canadian Charter of Rights and 
Freedoms. The Court made such a finding after applying the 
principles for as. 1 Charter analysis as described in the 
Supreme Court of Canada decision in R. v. Oakes [1986] 1 
S.C.R. 103 to the applicable paragraph and subsection of the 
Privacy Act. 
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CHANDRAN V. CANADA ( MINISTER OF EMPLOYMENT 
AND IMMIGRATION ) 


Court Reference: T-2506-94 

Date of Decision: June 24, 1996 

Citations: (1996), 115 FT.R: 275 (Rerres 
Before: Gibson, J. (F.C.T.D.) 


Section(s) of ATIA/ PA: Paragraph 19(1)(c) Privacy Act (PA) 


Abstract 
e Exemption | 
e Note from one federal officer to another federal officer 


¢ Personal information received in confidence from a province 
or institution 


° Memorandum of agreement between province and 
Government of Canada | 


e Information made public during other court proceedings 


e Memorandum of understanding between governments. 


Issues 


1) Can personal information, which had been originally 
received in confidence from the province of Alberta and 
later re-iterated in correspondence from one federal officer 
to another federal officer, be exempted under ss. 19(1) PA. 


2) Were the terms of a memorandum of agreement between 
the Government of Canada and the Government of Alberta’ 


sufficient to demonstrate that the information was obtained 
in confidence? 
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3) Is information which had allegedly become publicly 
available during the course of other Court proceedings 
now publicly available under para. 19(2)(b) PA. 


Facts 


The applicant had requested certain information regarding 
himself. This information was exempted under para. 19(1)(c) 
PA [information obtained in confidence from the government 
of a province or an institution thereof]. 


The exempted information was described as follows: 


“...amemo and a copy of the memo... from C.A. 
Richter, Regional Intelligence Office, Department of 
Citizenship and Immigration to the Manager of CIC 
Calgary - Attention B. Gurney, reporting information 
received from a security investigation officer 
respecting Rengam Chandran and certain of his 
financial dealings with Treasury Branch and other 
financial dealings.” 


Decision 


The application was dismissed. 


Reasons 
The Court upheld the application of para. 19(1)(c) PA to the 
requested information for the following reasons: 


1) The requested information was obtained from an Alberta 
Treasury Branch established pursuant to the /reasury 
Branches Act of Alberta. By that Act, a province of Alberta 
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“Treasury Branch” is a Branch of the Treasury Department 
of the Government of Alberta. The Court was satisfied on 
the evidence that the information was obtained from the 
Government of a province or an institution thereof under 
para. 19(1)(c) PA. 


2) The terms of a memorandum of agreement between 
- Canada and Alberta satisfied the Court that the information 
had been obtained in confidence. 


3) The Court found that while the applicant had presented 
some evidence that information in the hands of the 
Province of Alberta Treasury Branch relating to his financial 
affairs may have been made public during the course of 
other Court Proceedings, the evidence simply did not relate 
to the same information as the information at issue. 


Comments 


To note that the personal information that had been received 
in confidence from another Government was re-iterated in 
correspondence from one federal officer to another federal _ 
officer. The Court held that the exemption still applied even 
though the record itself had not been received in confidence 
from another Government. 


For a further discussion of information received in confidence 
from another government see the case, Do-Ky v. Canada 
(Minister of Foreign Affairs and International Trade) (1997), 
sito BY eae (4th) 746, 71 CP RiGsdad 7 NEC si b.\e 
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KARAKULAK V. CANADA (MINISTER OF CITIZENSHIP 
AND IMMIGRATION) 


Court Reference: T-132-96 

Date of Decision: July 11, 1996 

Citations: (1996) MnO Re2Ssi(FG. TDi 
Before: Jerome, J. (F.C.T.D.) 


Section(s) of ATIA/ PA: Sections 22(1)(b), 26 Privacy Act (PA) 


Abstract 

e Snitches — informants 
e Names of snitches 

e Names of informants 
e Welfare fraud 

e¢ Immigration 


e Deportation 


issue 


Can the names of “snitches” as well as other information that 
would identify these informants be exempted from release? 


Facts 


The applicant requested access to her file from the 
Department of Citizenship and Immigration. Certain informants 
had written to the Department notifying officials that the 
applicant was working illegally, was committing welfare fraud 


95 


Info BULLETIN 
ource 


and should be deported. The applicant was given all 
information in her file, except for the names of the snitches 
and other information upon which she could reasonably guess 
the identities of the informants. The respondent exempted this 
information pursuant to s. 26 PA (names of informants was 
considered to be personal information to these individuals) 
and para. 22(1)(b) PA (disclosure of names of snitches could 
hinder enforcement of Immigration Act). 


Decision 


The application was dismissed. 


Reasons 


The Court upheld the use of the above exemptions. The Court 
stated that “All deletions were appropriate in order to protect 
_the identity of third persons and were no more than necessary 
for that purpose. | therefore indicated to counsel for the 
applicant that my disposition of the matter would be that 
there would be no intervention by the Court in this matter | 
and | hereby so order.” 


Comments 


The facts of this case are not apparent from the decision. 
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CANADA (PRivACY COMMISSIONER) Vv. CANADA 
(LABOUR RELATIONS BOARD) 


Court Reference: T-978-95 
Date of Decision: August 12, 1996 
Citations: [1996] 3 F.C. 609 


(f996)l8:-F Real 
Before: Noel, J. (F.C.T.D.) 


Section(s) of ATIA / PA: Sections. 2, 3, 12, 22(1)(b), 26, 42 
Privacy Act (PA) 


Abstract 


e Notes taken by CLRB members in the course of 
hearing complaints 


e Control of records 

e Personal information in notes 

e Deliberations of decision-maker 

e Views or opinions of decision-maker 

e Canada Labour Code 

e Independence of judiciary 

e Independence of quasi-judicial decision-maker 
e Adjudication privilege 

e Dismissal of employee 


¢ Definition of “personal information” 
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ISSUES 


1. Do the CLRB members’ notes contain “personal 
information” about the complainant? 


2. If so, are the notes “under the control of” the CLRB, and 
alternatively, should they be under the control of the Board? 


3. If so, has the CLRB established that the information 
requested is exempt under para. 22(1)(b) PA? 


Facts 


The requester had been dismissed by his employer. He 
complained to the CLRB who dismissed the complaint. He 
then made a personal information request to the CLRB under 
the Privacy Act. The CLRB provided him with the entire 
contents of its file dealing with his complaint but did not 

- provide copies of the notes which its members had taken in 
ruling on his complaint. He complained to the Privacy 
Commissioner who ruled that the notes were under the 
control of the CLRB because they contained personal 
information about the complainant and were taken by the 
members in the course of employment and not in their 
personal capacity. The Privacy Commissioner filed an 
application under s. 42 PA for a review of the CLRB’s refusal © 
to disclose notes taken by its members during a hearing. 


Decision 


- The application was dismissed. 
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Reasons 


Issue #1 

In answer to the first question, the Court ruled that the hearing 
notes do not contain “personal information”. The Court held 
that despite the wide scope of the definition of “personal 
information”, it is doubtful that anything expressed by a 
decision maker in the course of consultations or deliberations 
can be regarded as “personal information” about an 
individual. This is because nothing that is recorded by a 
decision maker in the course of deliberations is intended 

to inform. Furthermore, whatever the “views” or “opinions” 
expressed by a decision maker about someone in the course 
of deliberations, these cannot be said to be the “views” or 
“opinions” of the decision maker unless and until they find 
their way into the reasons which are eventually given for 

the decision. 


Issue #2 

The Court held that the notes were not “under the control” 

of the CLRB. The Court stated that there is no requirement 
either in the Canada Labour Code, or in the CLRB policy or 
procedure, touching upon the notes. The notes are viewed 

by their authors as their own. The CLRB members are free to 
take notes as and when they see fit, and indeed may simply 
choose not to do so. The notes are intended for the eyes of 
the author only. No other person is allowed to see, read or use 
the notes, and there is a clear expectation on the part of the 
author that no other person will see the notes. The members 
maintain responsibility for the care and safe keeping of the 
notes and can destroy them at any time. Finally, the notes are 
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not part of the official records of the CLRB and are not 


contained in any other record keeping system over which 
the CLRB has administrative control. 


Issue #3 
The Court agreed that requiring disclosure of the notes of 


CLRB members “could reasonably be expected to be injurious 
to the enforcement of any law in Canada” within the meaning 
of para. 22(1)(b) PA because it would interfere with the 
independence and intellectual freedom of quasi-judicial 
decision makers (i.e. CLRB members making a ruling) acting 
under the Canada Labour Code by revealing their personal 
decision-making processes and by causing them to alter the 
manner in which they arrive at decisions. The Court agreed 
that “it is clear that the notes taken by a judge in the course of 
a hearing are within the area of the adjudicative privilege as 

~ they stand to reveal the judge’s mental processes in arriving at 
a decision over and beyond what is revealed by the reasons 
given for the decision. By their nature, notes are intended to 
record for future use the thought process of a judge on 
specific points as the hearing unfolds. They are necessary 
because ongoing impressions are important and memories 
fade. For that reason, judges must be in a position to take 
notes free from any intrusion and in particular, free from the — 
fear that the notes could thereafter be subject to disclosure 
for purposes other than that for which they were intended. A 
judge must have total freedom as to what is and what is not 
noteworthy and the certainty that no one can thereafter put in 
question his or her wisdom in this regard. To allow hearing 
notes to be used by others for purposes other than that for — 
which they were intended would fundamentally impede the | 
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ability and freedom to note matters of one’s choice as the 
hearing unfolds for the sole and exclusive purpose of assisting 
the judge in arriving at the correct decision.” This reasoning 
about judge’s notes applies to notes taken during hearings by 
quasi-judicial decision makers. 


Comments 


It could be argued that this decision has precedential value 
only with regard to the notes taken by members of a quasi- 
judicial body. 
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RAFFERTY V. POWER 


Date of Decision: January 28, 1993 
Citations: 15 C.P.C. (3d) 48 
Before: Master Brandreth-Gibbs 


British Columbia Supreme Court 


Section(s) of ATIA / PA: Subsections 8(1), 8(2) Privacy Act (PA) 


Abstract 


Definition of “consent” 

Civil action for damages 
Motor vehicle accident 
Unemployment Insurance Act 


Interpretation of wording in PA “subject to any other Act 
of Parliament” 


Interpretation of phrase “Minister ane it advisable” 


Interpretation of “written permission” and “authorize” 


Issue 


Was the Minister correct in his position that he will “deem 
it advisable” to release the records containing information 
relating to the plaintiff, providing the plaintiff “consents”? 
[The plaintiff was not willing to consent]. 
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Decision 


The application was dismissed. 


Reasons 


None of the paragraphs under subsection 8(2) PA overcome 
the opening provisions of ss. 8(2) “subject to any other Act 
of Parliament”, which, in this matter was the Unemployment 
Insurance Act. 


The position taken by the Minister, on behalf of the 
Unemployment Insurance Commission was based on federal 
legislation and was beyond challenge. 


A rule of statutory interpretation is that a general statute 
is made to yield to a special statutory provision generalia 
specialibus non derogant. 


13 


To order the plaintiff to execute a document styled “consent 
for the purpose of accessing the personal information, 
notwithstanding the prohibition in the Unemployment 
Insurance Act and requirements of the Privacy Act would be 
to choose an interpretation which would nullify Parliament’s 
legislative intention. If it could be said that the Rule compels 
disclosure of documents in conflict with the provisions of the 
Unemployment Insurance Act and Privacy Act, paramountcy 
of the federal legislative power governs. 
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Access to Information — 1996-1997 
Disposition of Requests 


Requests received 12,476 
Requests completed 100.0% 12,080 


(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 33.9% 4,096 
Some disclosed | 34.8% 4,203 
No records disclosed — excluded 0.6% fal 
No records disclosed — exempted 3.4% 412 
Transferred | Paes Zon 
Treated informally 3.2% 386 
Could not be processed 22.0% 2,655. 4 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Access to Information -— 1996-1997 


Source of Requests 
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Requests received 100.0% 12,476 
Business 40.7% 5.083 
Public 36.7% 4,572 
Media 10.6% ipa20 
Organizations 9.2% 1,148 
Academics 2.8% 353 
Acces to Information — 1996-1997 
Ten Institutions Receiving Most Requests 
Requests received by all institutions 100.0% 12,476 
National Archives janes 1,403 
Revenue 10.9% jpelete: 
Citizenship and Immigration 10.2% a) PETE 
National Defence 7.6% 942 
Health (ews SEK, 
Public Works and Government Services 6.7% 836 
Fisheries and Oceans 4.6% 574 
Royal Canadian Mounted Police : 4.1% 516 
Transport | 3.0% 369 
Industry Cu yo oon 
Other Departments Slee 3,930 
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Acces to Information — 1996-1997 
Time Required to Complete Requests 
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Requests completed 100.0% 12,080 
0 — 30 days 48.0% 5,799 
31-60 days 18.9% 24ee 
61 + days Sole 4,004 
Access to Information — 1996-1997 
Exemptions 

Total exemptions 100.0% 10,341 
Section 20 — Third party ausaneton 28.0% 2,894 
Section 19 — Personal information 26.0% 2.637/ 
Section 21 — Operations of government 16.5% 1,714 
Section 16 — Law Screen and 

investigations 71.4% 769 
Section 23 — Solicitor-client privilege 4.9% 513 
Section 15 — International affairs and 

defence 4.8% 497. 
Section 13 - Information obtained in | 

confidence 4.3% 449 
Section 24 - Statutory prohibitions 3.0% 317 

| Section 18 — Economic interests of oars 2.0% 
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Section 14 — Federal-provincial affairs 2.0% 207 
Section 22 — Testing procedures 0.6% 68 
Section 26 — Information to be published 0.3% 30 
Section 17 — Safety of individuals 0.2% 30 


Access to Information — 1996-1997 
Costs and Fees for Operations 


Requests completed 12,080 
Cost of operations $12,269,190 
Cost per request completed $1,016 
Fees collected $177,089 
Fees collected per request completed $14.66 
Fees waived $64,044 
Fees waived per request completed $5.30 
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Privacy — 1996-1997 
Disposition of Requests 


Requests received 40,548 
Requests completed 100.0% 40,901 


(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 65.0% 26,591 
Some disclosed 21.6% 8,851 
No records disclosed — excluded 0.0% 10 
No records disclosed — exempted 1.0% 341 
Could not be processed 12.4% 5,108 


(Reasons include insufficient information provided by 
~ applicant, no records exist and abandonment by applicant) 
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Privacy -— 1996-1997 


Five Institutions Receiving Most Requests 


Requests received by all institutions 100.0% 
National Defence 34.8% 
Human Resources Development 15.4% 
Correctional Service Heals 70 
National Archives 9.3% 
Citizenship and Immigration 6.9% 
Other Departments 18.5% 


Privacy -— 1996-1997 


Time Required to Complete Requests 


Requests completed 100.0% 
0 — 30 days 48.7% 
31-60 days 19.4% 
61 + days 31.9% 
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14,123 
6,245 
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Privacy — 1996-1997 


Exemptions 


Total exemptions 


Section 26 — Information about 
another individual 


Section 22 — Law enforcement 
and investigation 


Section 19 — Personal information 
obtained in confidence 


Section 24 — Individuals sentenced 
for an offence 


Section 18 —- Exempt bank 


Section 21 — International Affairs 
and defence 


Section 27 — Solicitor-client privilege 


Section 23 — Security clearance 
Section 25 — Safety of individuals 
Section 28 — Medical record 


Section 20 — Federal-provincial affairs 


TZ 


100.0% 
S206 
20.1% 
13.3% 


4.6% 
3.3% 


2.6% 
2.1% 
0.8% 
0.4% 
0.1% 
| 0.0% 
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16,399 
8,634 
3,298 
pa Be) 


749 
543 


430 
349 
131 
65 
18 
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Privacy — 1996-1997 
Costs and Fees for Operations 


Requests completed 40,901 
Cost of operations $9,274,669 
Cost per request completed $227 
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Access to Information — 1983-1997 
Disposition of Requests 


Requests received 119,268 
Requests completed 100.0% 115,202 


(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 33.3% 38,335 
Some ecioced Shee 40,533 
No records disclosed — excluded 0.7% 782 
No records disclosed — exempted 3.4% 3,927 
Transferred | 2.1% 2,499 
Treated informally 6.2% oe 
Could not be processed 19.1% 21,994 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Access to Information — 1983-1997 
Time Required to Complete Requests 


Requests completed 100.0% 115,202 
O —- 30 days BS % 66,583 
31-60 days 18.1% 20,827 
61 + days 24.1% 27,192 


Access to Information — 1983-1997 
Costs and Fees for Operations 


Requests completed 115,202 
Cost of operations $98 854,431 
Cost per request completed $858 
Fees collected $1,611,750 
Fees collected per request completed $13.99 
Fees waived $517,196 
Fees waived per request completed $4.49 
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Privacy — 1983-1997 
Disposition of Requests 


Requests received 592,034 


Requests completed 100.0% 584,896 
(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 62.1% 363,044 
Some disclosed 23.7% 138,618 
No records disclosed — excluded 0.0% 94 
No records disclosed — exempted 0.9% 5,020 
Could not be processed | dherceoyAe 78,120 


_ (Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Privacy — 1983-1997 

Time Required to Complete Requests 

Requests completed 100.0% 084,896 
O —- 30 days 60.2% Sioed sents 
31-60 days 221% 129402 
61 + days iete7o 103,476 

Privacy -— 1983-1997 

Costs and Fees for Operations 

Requests completed 584,896 
Cost of operations $88,952,005 
Cost per request completed $152 
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Access to Information and Privacy Coordinators 


Agricultural Products Board 
see Agriculture and Agri-Food Canada 


Agricultural Stabilization Board 
see Agriculture and Agri-Food Canada 


Agriculture and Agri-Food Canada 
Victor Desroches 

Sir John Carling Bidg. 

930 Carling Avenue, Room 841 
Ottawa, Ontario 

K1A 0C5 

TEL: (613) 759-6765 

FAX: (613) 759-6547 


Atiantic Canada Opportunities Agency 
Claudia Gaudet 

Blue Cross Centre 

644 Main Street, 3rd Floor 

P.O. Box 6051 

Moncton, New Brunswick 

E1C 9J8 

TEL: (506) 851-3845 or 
1-800-561-7862 

FAX: (506) 851-7403 
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Atlantic Pilotage Authority Canada 
M.R. McGrath 

Purdy’s Wharf, Tower 1 

1959 Upper Water Street 

Suite 1402 

Halifax, Nova Scotia 

B3J 3N2 

TEL: (902) 426-2550 

FAX: (902) 426-4004 


Atomic Energy Control Board 
Bernie Richard 

280 Slater Street 
POABoxet0468 Stations 
Ottawa, Ontario 

K1P 5S9 

TEL: (613) 996-9997 

FAX: (613) 995-5086 


Bank of Canada 

Ted Requard 

234 Wellington Street, 2nd Floor 
Ottawa, Ontario 

K1A 0G9 

NERX613)' 782-8537 

FAX: (613) 782-7003 


Bureau of Pension Advocates 
see Veterans Affairs Canada 
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Business Development Bank 
of Canada 

Robert D. Annett 

5 Place Ville Marie, Suite 300 
Montreal, Quebec 

HSB SET 

TEL: (514) 283-3554 

FAX: (514) 283-9731 


Canada Council 

lrene Boilard 

350 Albert Street 

PO: Box 1047 

Ottawa, Ontario 

Koos 

TEL: (613) 566-4414 Ext 4261 
FAX: (613) 566-4411 


Canada Deposit Insurance 
Corporation 

Claudia Morrow 

50 O’Connor Street, 17th Floor 
Ottawa, Ontario 

K1P SWS 

TEL: (613) 947-0268 

FAX: (613) 996-6095 


Canada Information Office 
Jodi Redmond 

155 Queen Street, 5th Floor 
Ottawa, Ontario 

K1P 6L1 

TEL: (613) 992-1692 

FAX: (613) 992-8350 
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Canada Labour Relations Board 
Ruth Smith 

240 Sparks Street, 4th Floor 
C.D. Howe Blidg., West Tower 
Ottawa, Ontario 

K1A 0X8 

TEL: (613) 947-5441 

FAX: (613) 947-5407 


Canada Mortgage and Housing 


_ Corporation 


Doug Tyler 
700 Montreal Road, Room C2-218A 


- Ottawa, Ontario 


K1A OP7 
TEL: (613) 748-2892 
FAX: (613) 748-4098 


Canada-Newfoundland Offshore 
Petroleum Board 

Jim Doyle 

140 Water Street 

TD Place, 5th Floor 

St. John’s, Newfoundland 

A1C 6H6 

TEL: (709) 778-1464 

FAX: (709) 778-1473 
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Canada-Nova Scotia Offshore 
Petroleum Board 

Jim Dickey 

1791 Barrington Street 

TD Centre, 6th Floor 

Halifax, Nova Scotia 

B3J 3K9 

TEL: (902) 422-5588 

FAX: (902) 422-1799 


Canada Ports Corporation 
Rick Shields 

99 Metcalfe Street, 9th Floor 
Ottawa, Ontario 

K1A ON6 

TEL: (613) 957-6760 

FAX: (613) 957-6705 


Canada Post Corporation 
Richard A. Sharp 

2/01 Riverside Drive 
Suite NO643 

Ottawa, Ontario 

K1A 0B1 

TEL: (613) 734-6871 

FAX: (613) 734-7329 
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Canadian Centre for Management 
Development 

Carole Jolicoeur 

373 Sussex Drive, Room B207 
Ottawa, Ontario 

KIN 8V4 

TEL: (613) 947-9338 

FAX: (613) 947-3668 


Canadian Centre for Occupational 
Health and Safety 

Brian Hutchings 

250 Main Street East 

Hamilton, Ontario 

L8N 1H6 

TEL: (905) 572-4401 

FAX: (905) 572-2206 


Canadian Commercial Corporation 
F.O. Kelly 

50 O’Connor Street, 11th Floor 
Ottawa, Ontario 

K1A OS6 

TEL: (613) 996-0116 

FAX: (613) 947-3903 


Canadian Cultural Property Export 
Review Board 

David A. Walden 

15 Eddy Street, 3rd Floor 

Hull, Quebec 

K1A OM5 

TEL: (819) 997-7750 

FAX: (819) 997-7757 


Canadian Dairy Commission 
Suzanne Perras 

1525 Carling Avenue, Suite 300 
Ottawa, Ontario 

K1A 022 

TEL: (613) 998-9490 Ext 121 
FAX: (613) 998-4492 


Canadian Environmental 
Assessment Agency 
Suzanne Latour 

200 Sacré-Coeur Boulevard 
1Sth FIOOF 

Hull, Quebec 

K1A OH3 

TEL: (819) 953-5537 

FAX: (819) 994-1469 


Canadian Film Development 
Corporation 

Michel Montagne 

Tour de la Banque Nationale 

600 Gauchetiere St. West, 14th Floor 
Montreal, Quebec 

H3B 4L8 

TEL: (514) 283-6363: 

~ FAX: (514) 283-8212 


Canadian Forces 
see National Defence 
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Canadian Government 
Standards Board 


see Public Works and Government 


Services Canada 


Canadian Grain Commission 


see Agriculture and Agri-Food Canada 


Canadian Heritage 
E.W. Aumand 


— 25 Eddy Street, Room 1496 


Hull, Québec 
K1A OM5 


. TEL: (819) 997-2894 


FAX: (819) 953-9524 


Canadian Human Rights Commission | 


Lucie Veillette 
Place de Ville, Tower A 


320 Queen Street, 15th Floor — 


Ottawa, Ontario 
K1A 1E1 

TEL: (613) 943-9505 
FAX: (613) 941-6810 


Canadian International 
Development Agency 
Madeleine Fortin 

Place du Centre, 12th floor 
200 Promenade du Portage 
Hull, Quebec 

K1A 0G4 

TEL: (819) 997-0849 

FAX: (819) 953-3352 
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Janadian International Trade Tribunal 
5uzanne Grimes 

Standard Life Centre 

333 Laurier Avenue West, 17th Floor 
dttawa, Ontario 

dA 0G7 

TEL: (613) 993-4717 

“AX: (613) 998-1322 


Canadian Museum of Civilization 
_ouise Dubois 

100 Laurier Street 

20. Box 3100, Station B 

dull, Quebec 

J8X 4H2 

HEL: (819) 776-7115 

=AX: (819) 776-7122 


ganadian Museum of Nature 
Robert Dupuis 

PRO. Box 3443, Station D 
Ottawa, Ontario 

K1P 6P4 

TEL: (613) 364-4013 

FAX: (613) 364-4029 


Canadian Pension Commission 
see Veterans Affairs Canada 
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Canadian Polar Commission 
Whit Fraser 

360 Albert Street 

Constitution Square, Suite 1710 
Ottawa, Ontario 

K1R 7X7 

TEL: (613) 943-8605 

FAX: (613) 943-8607 


Canadian Radio-television and 
Telecommunications Commission 
Betty MacPhee 

Terrasses de la Chaudiere 

1 Promenade du Portage, 5th Floor 
Hull, Quebec 

K1A ON2 

TEL: (819) 994-5366 

FAX: (819) 994-0218 


Canadian Security Intelligence Service 
Garnet Barlow 

P.O. Box 9732, Station "T" 

Ottawa, Ontario 

K1G 4G4 

MEI (613)7231-0532 

FAX: (613) 842-1271 


Canadian Space Agency 
Sylvie Garbusky 

6767 route de |’Aeroport 
Saint-Hubert, Quebec 
SESE CSAS) 

TEL: (514) 926-4866 
FAX: (514) 926-4878 


Canadian Transportation Agency 
John Parkman 

15 Eddy Street 

Jules Léger Building, 16th Floor 
Hull, Québec 

K1A ONY 

TEL: (819) 994-2564 

FAX: (819) 997-6727 


Canadian Wheat Board 
Deborah Harri 

423 Main Street 

P.O. Box 816, Station Main 
Winnipeg, Manitoba 
RSG eR5S 

TEL: (204) 983-0239 

FAX: (204) 983-0341 


Citizenship and Immigration Canada 
Janet Brooks 

300 Slater Street 

Journal Tower North — 

3rd Floor, Section “D” 

Ottawa, Ontario 

K1A 1L1 

5 HEE (6 18)-957-65112 

FAX: (613) 957-6517 
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Copyright Board Canada 
Jai Bellehumeur 

56 Sparks Street, Room 800 
Ottawa, Ontario 

K1A 0C9 

TEL: (613) 952-8628 

FAX: (613) 952-8630 


a Fa = 


Correctional Investigator Canada, Thi 
Ja LOngo : 
275 Slater Street, Room 402 
Ottawa, Ontario | 
K1P 5H9 | 


FAX: (613) 990-9091 | 


Correctional Service of Canada 
Margo E. Milligan 

340 Laurier Avenue West 

Sir Wilfrid Laurier Building 

1st Floor, Section C 

Ottawa, Ontario 

K1A OP9 

TEL: (613) 992-8248 

FAX: (613) 995-4412 


Custodian of Enemy Property 
Public Works and Government 
Services Canada 


Defence Construction Canada 
3ue Greenfield 

2Jace de Ville, Tower B 

112 Kent Street, 17th Floor 
Ottawa, Ontario 

<1A 0K3 

TEL: (613) 998-0998 

-AX: (613) 998-1004 


Department of Finance Canada 
Donald Forgues 

LEsplanade Laurier, East Tower 
140 O’Connor Street, 21st Floor 
Ottawa, Ontario 

K1A OG5 

TEL: (613) 992-6923 

FAX: (613) 947-8331 


Department of Justice Canada 
Anne Brennan 

239 Wellington Street, Room 34 
Ottawa, Ontario 

K1A O0H8 

TEL: (613) 952-8361 

FAX: (613) 957-2303 


Director of Soldier Settlement 
see Veterans Affairs Canada 


Director Veterans’ Land Act, The 


see Veterans Affairs Canada 
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Energy Supplies Allocation Board 
see Natural Resources Canada 


Environment Canada 

Jean Bilodeau 

10 Wellington Street 

Les Terrasses de la Chaudiere 
Ath Floor, North Tower 

Hull, Quebec 

K1A OH3 

TEL: (819) 997-2992 

FAX: (819) 997-1781 


Export Development Corporation 
serge Picard 

151 O’Connor Street, 6th Floor 
Ottawa, Ontario 

K1A 1K3 

TEL: (613) 598-2899 

FAX: (613) 237-2690 


Farm Credit Corporation Canada 
Jay Henryk 

1800 Hamilton Street 

P.O. Box 4320 

Regina, Saskatchewan 

S443 

TEL: (806) 780-8679 

FAX: (306) 780-8641 


Federal Mortgage Exchange 
Corporation 
see Department of Finance Canada 
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Federal Office of Regional 
Development (Quebec) 
Joane Simon 

800 Place Victoria Tower 
Suite 3800, PRO. Box 247 
Montreal, Québec 

H4zZ Tee 

TEL: (514) 283-8418 

FAX: (514) 283-9679 


Federal-Provincial Relations Office 
see Privy Council Office 


Fisheries and Oceans 

Scott Crosby 

200 Kent Street, Station 530 
Ottawa, Ontario 

“KIA OE6 

TEL: (613) 993-2937 

FAX: (613) 998-1173 


Fisheries and Oceans Research 
Advisory Council 
see Fisheries and Oceans 


Fisheries Prices Support Board 
see Fisheries and Oceans 
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Foreign Affairs and International 
Trade Canada 

Daniel Daley 

125 Sussex Drive 

Lester B. Pearson Building 
Tower D, 1st Floor 

Ottawa, Ontario 

K1A 0G2 

TEL: (613) 992-1487 or 992-1425 
FAX: (613) 995-0116 


Forestry Canada 
see Natural Resources Canada 


Freshwater Fish Marketing 
Corporation 

Millie Smith 

1199 Plessis Road 
Winnipeg, Manitoba 

R2C 3L4 

TEL: (204) 983-6461 

FAX: (204) 983-6497 


Great Lakes Pilotage Authority 
Canada 

Robert Lemire 

202 Pitt Street 


PO. Box 95 


Cornwall, Ontario 
K6H 5R9 

TEL: (613) 933-2991 
FAX: (613) 932-3793 
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Hazardous Materials Information 
Review Commission 

Sharon Watts 

200 Kent Street, Suite 9000 
Ottawa, Ontario 

K1A OM1 

TEL: (613) 993-4472 

FAX: (613) 993-4686 


Health Canada 

J.A. Schriel 

Brooke Claxton Building (O909D) 
Room 967D 

Ottawa, Ontario 

K1A OKQ 

TEL: (613) 957-3051 

FAX: (613) 941-4541 


Historic Sites and Monuments 
Board of Canada 

Larry Friend 

25 Eddy Street, 5th Floor 

Hull, Québec 

‘K1A OM5 

TEL: (819) 953-6668 

FAX: (819) 953-4909 
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Human Resources 
Development Canada 
Jean Dupont 

140 Promenade du Portage 
Phase IV, 2nd Floor 

Hull, Québec 

K1A OJ9 

TEL: (819) 953-3384 

FAX: (819) 953-0659 


Immigration and Refugee Board 
Sergio Poggione 

222 Nepean Street, 7th Floor 
Ottawa, Ontario 

K1A OK1 

VEMSI613)-995-3514 

FAX: (613) 996-9305 


Indian and Northern Affairs Canada 
Marcel Gauthier 

Les Terrasses de la Chaudiere 

North Tower, Room 517 

10 Wellington Street 

Hull, Quebec 

K1A OH4 

TEL: (819) 997-8277 

FAX: (819) 953-5492 
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Industry Canada Jacques Cartier and Champlain 

Pierre Trottier Bridges Incorporated | 
235 Queen Street Lorraine Versailles 
6th Floor West, Room 643D Complexe Bienville, Room 700 | 
Ottawa, Ontario 1010 De Serigny 
K1A OH5 Longueuil, Quebec _ 
TEL: (613) 954-2752 J4K 5G7 | 
FAX: (613) 941-3085 TEL: (614)651-8771 | 


FAX: (514)677-6912 | 
International Centre for Human Rights | 
and Democratic Development | Laurentian Pilotage Authority Canade 


Marie-France Cloutier Nicole Sabourin 
63 De Brésoles, 1st Floor 715 Victoria Square, 6th Floor 
Montreal, Québec ~ Stock Exchange Tower } 
nivale Pai | P.O. Box 680 | 
TEL: (514) 283-6073 _ Montreal, Québec ! 
FAX: (514) 496-9676 H4Z 1J9 | 
7 TEL: (514) 496-1805 | 
International Development FAX: (514) 496-2409 | 
Research Centre , 9) 
Raffaella Zumpano | Law Commission of Canada 

250 Albert Street Rodrick Macdonald 

P.O. Box 8500 Trebla Building, 11th Floor 

Ottawa, Ontario 473 Albert Street 

K1G 3H9 Ottawa, Ontario 

ME 643)'236-6 163s Ext 123 K1A OH8 

FAX: (613) 565-8212 : TEL: (613)952-6612 


FAX: (613)957-2491 
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edical Research Council of Canada 
guy D’Aloisio 

600 Scott Street 

jolland Cross 

‘ower B, 5th Floor 

dttawa, Ontario 

A OW9 

"EL: (613) 954-1946 

“AX: (613) 954-1800 


Ylerchant Seamen 

Sompensation Board 

see Human Resources Development 
yvanada 


National Archives of Canada 
‘rangoise Houle 

195 Wellington Street, Room 128 
Yttawa, Ontario 

(A ONS 

“EL: (613) 996-7241 

‘AX: (613) 995-0919 


National Arts Centre 

Janielle Robinson 

»O. Box 1534, Station B 
Mttawa, Ontario 

TP 5W1 

EL: (613) 947-7000 Ext 542 
‘AX: (613) 943-1402 
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National Battlefields Commission 
Michel Leullier 

390 de Berniéres Avenue 
Québec, QC 

Giri ey 

TEL: (418) 648-3506 

FAX: (418) 648-3638 


National Capital Commission 
Ginette Grenier 

40 Elgin Street, Suite 202 
Ottawa, Ontario 

KiPaGr 

TEL: (613) 239-5198 

FAX: (613) 239-5361 


National Defence 
B.J. Petzinger 

101 Colonel By Drive 
North Tower, 6th Floor 
Ottawa, Ontario 

K1A OK2 

TEL: (613) 995-8393 
FAX: (613) 995-5777 


National Energy Board 

Denis Tremblay 

311 -— Sixth Avenue South West 
Calgary, Alberta 

ZeasrZ 

TEL: (403) 299-2717 

FAX: (403) 292-5503 
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National Farm Products Council National Museum of Science f 
Pierre Bigras and Technology | 
Martel Building Graham Parsons | 
270 Albert Street, 13th Floor 2421 Lancaster Road 
P.O. Box 3430, Station D P.O. Box 9724, Station T | | 
Ottawa, Ontario Ottawa, Ontario 
K1P 6L4 K1G 5A3 | 
TEL: (613) 995-8840 TEL: (613) 991-3033 | 
FAX: (613) 995-2097 FAX: (613) 990-3635 | 
National Film Board of Canada _ _—T National Parole Board 
Genevieve Cousineau Claudette Desormeaux 
P.O. Box 6100, Station A 340 Laurier Avenue West, 
Montreal, Quebec ~ Ottawa, Ontario 
H3C 3H5 i | K1A OR1 ( 
TEL: (514) 283-9028 7 TEL: (613) 954-5946 ! 
FAX: (514) 496-1646 FAX: (613) 957-3241 : 
National Gallery of ce National Research Council Canada 
Yves Dagenais Huguette Brunet . | 
380 Sussex Drive : Building M- 58, Montreal Road Campu_ 
Ottawa, Ontario Room W-314 
K1iN 9N4 Ottawa, Ontario | 
TEL: (613) 991-0040 K1A OR6 
FAX: (613) 990-9810 TEL: (613) 990-6111 


FAX: (613) 991-0398 
National Library of Canada 
Rolande Blair 
395 Wellington Street 
Ottawa, Ontario 
K1A ON4 
TEL: (613) 996-2892 
FAX: (613) 996-3573 
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National Round Table on the 
Environment and the Economy 
Gene Nyberg 

Canada Building, Suite 200 

344 Slater Street 

Ottawa, Ontario 

K1R 7Y3 

TEL: (613)995-7581 

FAX: (613)992-7385 


Natural Resources Canada 
Claude Ménard 

580 Booth Street, 3rd Floor 
Ottawa, Ontario 

K1A OE4 

TEL: (613) 947-3309 

FAX: (613) 947-7785 


Natural Sciences and Engineering 


Research Council of Canada 
Victor Wallwork 

350 Albert Street, 13th Floor 
Ottawa, Ontario 

K1A 1H5 

TEL: (613) 995-6214 

FAX: (613) 992-5337 
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Northern Pipeline Agency Canada 
C.F. Gilhooly 

Lester B. Pearson Building 

125 Sussex Drive 

Ottawa, Ontario 

K1A 0G2 

TEL: (613) 993-7466 

FAX: (613) 998-8787 


Northwest Territories Water Board 
Vicki Losier 

P.O. Box 1500 

Yellowknife, Northwest Territories 
X1A 2R3 

TEL: (403) 669-2772 

FAX: (403) 669-2719 


Office of the Auditor General 
of Canada 

Susan Kearney 

240 Sparks Street, 11th Floor 
Ottawa, Ontario 

K1A 0G6 

TEL: (613) 995-3708 

FAX: (613) 947-9556 


Office of the Chief Electoral Officer 
Jacques Girard 

257 Slater Street, Room 9-104 
Ottawa, Ontario 

K1A OM6 

TEL: (613) 990-5596 

FAX: (613) 993-5880 


Office of the Commissioner of 
Official Languages 

Louise Dube 

110 O’Connor Street, 13th Floor 
Ottawa, Ontario 

K1A OT8 

TEL: (613) 996-6036 

FAX: (613) 993-5082 


Office of the Comptroller General 
see Treasury Board of Canada 


Office of the Inspector General 

of the Canadian Security 
Intelligence Service 

Martin Somberg 

340 Laurier Avenue West 

sir Wilfrid Laurier Building, 8th Floor 
Ottawa, Ontario 

K1A OP8 

TEL: (613) 993-7204. 

FAX: (613) 990-8303 


Office of the Superintendent _ 
of Financial Institutions Canada 
Allan Shusterman 

255 Albert Street, 15th Floor 
Ottawa, Ontario 

K1A OH2 

TEL: (613) 990-8031 

FAX: (613) 952-5031 
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Pacific Pilotage Authority Canada 
Bruce Chadwick 

300 — 1199 West Hastings Street 
Vancouver, British Columbia 

V6E 4G9 

TEL: (604) 666-6771 

FAX: (604) 666-1647 


Patented Medicines Prices 
Review Board 

Sylvie Dupont-Kirby 
Standard Life Centre 

333 Laurier Avenue West 
Box L40, Suite 1400 
Ottawa, Ontario 

Kec | 

TEL: (613) 954-8299 

FAX: (613) 952-7626 


Pension Appeals Board 
Mina McNamee oz 

381 Kent Street, Room 327 
Ottawa, Ontario | 

K2P 2A8 

TEL: (613) 995-0612 

FAX: (613) 995-6834 


‘Petroleum Monitoring 


Agency Canada a, 
see Natural Resources Canada 


, 
( 


l 


Prairie Farm Rehabilitation 
Administration 
3ee Agriculture and Agri-Food Canada 


Privy Council Office 

Siuineas Boyle 

35 Sparks Street 

3lackburn Building, Room 633 
Ottawa, Ontario 

K1A 0A3 

TEL: (613) 957-5210 

FAX: (613) 991-4706 


Procurement Review Board 
of Canada 

see Canadian International 
Trade Tribunal 


Public Service Commission 

of Canada 

Amelita A. Armit 

L’Esplanade Laurier, West Tower 

300 Laurier Avenue West, Room 1954 
Ottawa, Ontario 

K1A OM7 

TEL: (613) 992-2425 

FAX: (613) 992-7519 


Info 
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Public Service Staff Relations Board 
Monique Montgomery 

C.D. Howe Bldg, West Tower 

240 Sparks Street, 6th Floor 
POSBox15258ctation 6 

Ottawa, Ontario 

ole oe 

NBL K613)990 1/57 

FAX: (613) 990-1849 


Public Works and Government 
Services Canada 

Ghislain St-Jacques 

Place du Portage, Phase Ill, 15A2 
11 Laurier Street 

Hull, Québec 

K1A 0S5 

TEL: (819) 956-1816 

FAX: (819) 994-2119 


Regional Development 
Incentives Board 
see Industry Canada 


Revenue Canada 

Gilles Gaignery 

25 Nicholas Street 
Albion Tower, 14th Floor 
Ottawa, Ontario 

K1A OL5 

WEI: (613) 957-8819 
FAX: (613) 941-9395 


Royal Canadian Mint 
Marguerite Nadeau 
320 Sussex Drive 
Ottawa, Ontario 

K1A 0G8 

TEL: (613) 993-1732 
FAX: (613) 952-8342 


Royal Canadian Mounted Police 
Supt. Andre Thouin 

1200 Vanier Parkway 

Ottawa, Ontario 

K1A OR2 

TEL: {(613):993-51.62 

FAX: (613) 993-5080 


Royal Canadian Mounted Police 
External Review Committee 
Bernard Cloutier 

60 Queen Street, Room 513 » 
Ottawa, Ontario — 

Kale onen 

TEL: (613) 990-1860 

FAX: (613) 990-8969 


Royal Canadian Mounted Police 
Public Complaints Commission 
Joanna Leslie 

P.O. Box 3423, Postal Station D 
Ottawa, Ontario 

K1P 6L4 

TEL: (613) 952-1302 

FAX: (613) 952-8045 


Info 


Ource 


136 


Seaway International Bridge 
Corporation Ltd 

see The St. Lawrence Seaway 
Authority 


Security Intelligence 
Review Committee 
Madeleine DeCarufel 

122 Bank Street 

Jackson Building, 4th Floor 
Ottawa, Ontario | 
K1P 5N6 

TEL: (613) 990-8441 


~ FAX: (613) 990-5230 


Social Sciences and Humanities 
Research Council of Canada 
Helene Price 

350 Albert Street, 11th Floor 
Constitution Square, Tower 2. 
Ottawa, Ontario 

K1P 6G4 

TEL: (613) 992-0562 © 

FAX: (613) 992-1787 


Solicitor General Canada —- 
Ministry Secretariat | 
Duncan Roberts 

340 Laurier Avenue West 
Sir Wilfrid Laurier Bldg. 
Ottawa, Ontario 

K1A OP8 — 

TEE}(613) 99 1-203e 
FAX: (613) 990-9077 7 


SULLETI 
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jt. Lawrence Seaway Authority 
Jorman B. Willans 

lace de Ville 

ower B, Suite 500 

12 Kent Street 

)ttawa, Ontario 

fmP 5P2 

EL: (613) 598-4605 

“AX: (613) 598-4620 


standards Council of Canada 
susan MacPherson 

15 O’Connor Street, Suite 1200 
Dttawa, Ontario 

(1P 6N7 

HEL: (613) 238-3222 

“AX: (613) 995-4564 


Statistics Canada 

-Oulse Desramaux 

3.H. Coats Bldg., 25th floor 
[unney’s Pasture 

Jttawa, Ontario 

1A OT6 

TEL: (613) 951-9349 

“AX: (613) 951-3825 


Status of Women Canada 
véline Champagne 

360 Albert Street, Suite 700 
Jttawa, Ontario 

1A 1C3 

TEL: (613) 995-4008 

“AX: (613) 957-3359 


Transport Canada 

Duncan Jameson 

Place de Ville, Tower C 

330 Sparks Street, 26th floor 
Ottawa, Ontario 

K1A ON5 

TEL: (613) 993-6162 

FAX: (613) 991-6594 


Transportation Safety Board 
of Canada 

Marie Gervais 

Place du Centre, 4th Floor 
200 Promenade du Portage 
Hull, Quebec 

K1A 1K8 

TEL: (819) 994-8021 

FAX: (819) 997-2239 


Treasury Board of Canada Secretariat 
Michael Calcott 

L’Esplanade Laurier, East Tower 

140 O’Connor Street, 9th Floor 
Ottawa, Ontario 

K1A OR5 

TEL: (613) 941-8682 

FAX: (613) 998-9071 


Veterans Affairs Canada 

Donna Cawley 

Dominion Building 

97 Queen Street, Room 201 
P.Os50x 7700 

Charlottetown, Prince Edward Island 
CiA 8M9 

TEL: (902) 566-8609 

FAX: (902) 368-0496 


Veterans Appeal Board Canada 
see Veterans Affairs Canada 
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Western Economic 
Diversification Canada 
Bob Landry 

200 Kent Street, 8th Floor 
P.O. Box 2128, Station D 
Ottawa, Ontario 

K1P 5W3 

TEL: (613) 952-9383 

FAX: (613) 952-7188 


Yukon Territory Water Board 
Judi Doering | 
200 Range Road, Suite 106 


~ Whitehorse, Yukon 


Y1A 3V1 
TEL: (403) 667-3980 
FAX: (403) 668-3628 
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Access to Information — 1997-1998 
Disposition of Requests 


Requests received 12,206 


Requests completed 100.0% 12,030 
(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 33.9% 4,080 
Some disclosed 35.7% 4,294 
No records disclosed — excluded 0.8% 95 
No records disclosed — exempted 2.9% 353 
Transferred 1.7% 206 
Treated informally 3.9% 464 
Could not be processed Pag hea hel 2,038 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Access to Information -— 1997-1998 
Source of Requests 


Requests received 100.0% 12,206 
Business 41.1% 5,020 
Public SPAT AG) 4,606 
Organizations 12.5% 1,522 
Media 7.7% 935 
Academics 1.0% 123 


Access to Information -— 1997-1998 
Ten Institutions Receiving Most Requests 


Requests received by all institutions 100.0% 12,206 
Citizenship and Immigration 13.5% 1,642 
National Archives 13.0% 1,569 
Health — | 9.1% 1,114 
National Defence 7.1% 861 
Public Works and Government Services 6.4% 178 
Revenue | 4.3% 527 
Royal Canadian Mounted Police 4.1% 507 
Fisheries and Oceans | 3.4% 425 
‘Human Resources Development | 2.8% 345 
Transport 2.6% 321 
Other Departments i 33.7% | 4,1 17 
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Access to Information — 1997-1998 


Time Required to Complete Requests 


Requests completed 100.0% 
0 —- 30 days 90.7% 
31-60 days 17.4% 
61 + days 31.9% 


12,030 
6,099 
2,099 
3,832 


Access to Information — 1997-1998 


Exemptions 


Total exemptions 100.0% 
Section 19 — Personal information 32.0% 
Section 20 — Third party information 23.0% 
Section 21 — Operations of government 11.8% 


Section 16 — Law enforcement and 
investigations 8.2% 


Section 23 — Solicitor-client privilege 5.8% 


Section 13 — Information obtained in 
confidence 5.5% 


Section 15 — International affairs and 


defence 5.0% 
Section 14 - Federal-provincial affairs 2.9% 
Section 24 — Statutory prohibitions 1% 


9,624 
3,076 
2,214 
1,136 


788 
959 


535 


485 
276 
163 
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Section 18 — Economic interests 
of Canada 1.7% 159 


Section 26 — Information to be published 1.4% 138 
Section 17 — Safety of individuals 0.5% Sil 
Section 22 — Testing procedures 0.5% 44 


Access to Information — 1997-1998 
Costs and Fees for Operations 


Requests completed 12,030 
Cost of operations $12,062,071 
Cost per request completed $1,003 
Fees collected | $190,703 
Fees collected per request completed $15.85 
Fees waived ; $98,878 — 


Fees waived per request completed $8.22 
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Privacy — 1997-1998 
Disposition of Requests 


Requests received 37,296 


Requests completed 100.0% 36,114 
(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 61.7% 22,284 
Some disclosed 25.3% 9,120 
No records disclosed — excluded 0.0% 10 
No records disclosed — exempted 0.9% 33/ 
Could not be processed 12.1% 4,363 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Privacy — 1997-1998 
Five Institutions Receiving Most Requests 


Requests received by all institutions 100.0% 37,296 
National Defence 33.9% 12,669 
Correctional Service 15.0% 5,596 
Human Resources Development 14.0% 5,236 
Citizenship and Immigration 10.% 3,/62 
National Archives 9.1% 3,41 4 
Other Departments 18.0% 6,619 
Privacy — 1997-1998 
Time Required to Complete Requests 
Requests completed 100.0% 36,114 
0 - 30 days 56.0% 20,190 — 
31 - 60 days 22.4% 8,090 
61 + days 21.6% 7,834 
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Privacy — 1997-1998 
Exemptions 
Total exemptions 100.0% 


Section 26 — Information about another 
individual 57.0% 


Section 22 — Law enforcement and 
investigation 22.2% 


Section 19 — Personal information obtained 
in confidence 11.2% 


Section 24 — Individuals sentenced for 


an offence 3.1% 
Section 27 — Solicitor-client privilige 2.8% 
Section 21 — International Affairs 

and defence 2.1% 
Section 18 — Exempt banks 0.5% 
Section 23 — Security clearances 0.4% 
Section 25 — Safety of individuals 0.4% 
Section 20 — Federal-provincial affairs 0.2% 
Section 28 — Medical records 0.1% 


Privacy — 1997-1998 
Costs and Fees for Operations 


Requests completed 
Cost of operations 


Cost per request completed 


a) 


BULLETIN 


15,161 


8,645 


3,369 


1,694 


466 
430 


322 
V2 


36,114 
$9 264,073 
$257 
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Access to Information — 1983-1998 
Disposition of Requests 


131,474 


Requests completed 100.0% 127,232 
(Includes requests brought forward from previous year) 


Requests received 


Disposition of requests completed: 


All disclosed 33.3% 42,415 
Some disclosed 35.2% 44,827 
No records disclosed — excluded 0.7% 877 
No records disclosed — exempted 3.4% 4,280 
Transferred Zane 2,705 
Treated informally 6.0% 7,096 
Could not be processed 19.3% 24,532 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Access to Information — 1983-1998 
Time Required to Complete Requests 


Requests completed 100.0% 127,232 
0 — 30 days 57.1% 72,682 
31 - 60 days 18.1% 22,926 
61 + days 24.8% 31,624 


Access to Information — 1983-1998 
Costs and Fees for Operations 


Requests completed 3 127,232 
Cost of operations - $110,916,502 
Cost per request completed . $1,861 
Fees collected $1,802,453 
Fees collected per request completed | | $29.84 — 
Fees waived | $616,074 


Fees waived per request completed $12.71 
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Privacy — 1983-1998 
Disposition of Requests 


Requests received 629,330 


Requests completed 100.0% 621,010 
(Includes requests brought forward from previous year) 


Disposition of requests completed: 


All disclosed 62.0% 385,328 
Some disclosed 23.8% 147,738 
No records disclosed — excluded 0.1% 104 
No records disclosed — exempted 0.8% 5,357 
Could not be processed 13.3% 82,483 


(Reasons include insufficient information provided by 
applicant, no records exist and abandonment by applicant) 
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Privacy — 1983-1998 
Time Required to Complete Requests 


Requests completed 100.0% 
0 - 30 days 60.0% 
31 - 60 days 22.0% 
61 + days 18.0% 


Privacy — 1983-1998 
Costs and Fees for Operations 


Requests completed 


BULLETIN 


621,010 
372,508 
137,192 
111,310 


621,010 


Cost of operations 7 $98,216,078 


Cost per request completed 
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Prepared by the 
Information Law and Privacy Section, 
Department of Justice 
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SNC-LAVALIN INC. v. CANADA 
(MINISTER OF PUBLIC WoRKS) 


File Nos.: T-916-92 
T-1133-92 
Reference(s): (1994), 79 F.T.R. 113 (F.C.T.D.) 
Date of Decision: June 29, 1994 
Before: MacKay J. (F.C.T.D.) 


Section(s) of ATIA / PA: Ss. 20(1)(b), (c), (d), 25, 44(1) 


Access to Information Act (ATIA) 


Abstract 


Third party information 

ATIA s. 44 review of decision to disclose 

Extension of time to file a s. 44(1) application 
Judicial discretion 

Ability to amend an application 

Confidential information 

Reasonable expectation of probable harm 
Reasonable severance 

Federal Court Rules 2(2), 5, 303, 421, 422, 424, 427 
Federal Court Act ss. 2, 18.1(2), 46 
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Issues 


(1) Was the notice of motion in T-1133-92 relating to the 
Proposal out of time and therefore not properly before 
the Court? 


(2) Did the amendment of T-916-92 and its supporting affidavit 
cure the defect of failing to apply within the prescribed time 
for review of the decision to disclose the Proposal? 


(3) Did the amended notice of motion contain information that 
is confidential as per para. 20(1)(b)? 


(4) Were the Record and the Proposal exempt from disclosure 
under paras. 20(1)(c) and (d) ATIA? 


(5) How should the Proposal be severed? 


Facts 


Lavalin entered a proposal in 1988 to bid on the fixed link 
between New Brunswick and Prince Edward Island. Fifteen 
volumes of documents concerning mostly a proposal for a 
bridge link were submitted to Public Works Canada (PWC) 
which can be referred to collectively as the “Proposal”. 
Another record sent to PWC was an evaluation report (the 
“Record”) relating to the applicant’s proposed tunnel solution. 
Lavalin’s proposals were unsuccessful. 


“Record” 


On March 3, 1992 the Access to Information Co-ordinator of 
PWC wrote to Lavalin and advised that the Record was a 
record which was subject to an access to information request. 
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The letter indicated that the Record might contain subs. 
20(1) ATIA information but that they did not have sufficient 
information to substantiate this and that the Department 
would disclose the Record if written representations were 
not received within 20 days from the receipt of the notice. 


By letter on March 19, 1992, Lavalin opposed disclosure 
based on subss. 20(1) and 27(1). On March 30, 1992, PWC 
wrote to Lavalin to advise that the Record would be disclosed. 


On April 21, 1992 Lavalin applied to the Court pursuant to 
s. 44 of the ATIA for a judicial review of PWC’s decision on 
the Record’s release. This was Court File No. T-916-92. 


“Proposal” 


On March 10, 1992 the Access to Information Co-ordinator of 
PWC wrote to Lavalin and advised that the Proposal was a 
record which was subject to an access to information request. 
The letter indicated that the Proposal might contain paras. 
20(1)(a) to 20(1)(d) ATIA information but that PWC did not 
have sufficient information to substantiate this and that 

the Department would disclose the Proposal if written 
representations were not received within 20 days from the 
receipt of the notice. 


By letter on March 19, 1992, Lavalin opposed disclosure 
based on subss. 20(1) and 27(1) of the ATIA. 


On April 9, 1992 PWC wrote to Lavalin to advise that the 
Proposal would be disclosed. 
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On May 4, 1992 Lavalin wrote to PWC and indicated that they 
would be making a s. 44 application. They requested that no 
action be taken to disclose the material until the matter was 
resolved by the Court or by agreement of the parties. 


On May 15, 1992 the application for judicial review of PWC’s 
decision was filed with the Court, 24 days after the letter of 
April 9, 1992 was received by Lavalin on April 21, 1992. This 
was Court File No. T-1133-92. 


Amended Notice of Motion 


On August 25, 1993 Lavalin filed an amended notice of motion 
and a supplementary affidavit in Court File T-916-92. The 
amended notice of motion incorporated a review of the same 
matters, requested the same relief, and set out the same 
grounds, as found in Court File T-1133-92. Lavalin did not 
seek leave to amend the original notice of motion but simply 
filed the amended document with the supplementary affidavit. | 
PWC did not make application to challenge the amendment 
of the notice of motion. 


Decision 


The application in Court File T-1133-92 and the amended > 
notice of motion in Court. File T-916-92 were dismissed. 


Reasons 


issue 1 


PWC argued that since subs. 44(1) only makes provision for a 
review to be filed within 20 days from the date the s. 28 notice 
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was received, Lavalin was out of time to file the application. 
PWC also argued that since there was no filed application for 
an extension of time, the Court has no discretion to extend 
time where the process does not so provide. 


Lavalin argued that subs. 44(1) is permissive and does not 
state that an application must be filed within 20 days, but 
rather, that the limitation period allowed the Department to 
disclose information after the 20-day period up until the time 
that an application for review is filed. 


The Court found that the purpose of the Act was to provide 
access to information when requested, except for specified 
exceptional cases, and in a timely fashion, to the requester. 
Following that purpose, the Court found that the time limit 
fixed by subs. 44(1) must, in the ordinary course, be 
construed strictly. In the ordinary case, the Court has no 
discretion under the Act to extend the time for filing or to 
consider an application filed late. The Court noted, however, 
that it may have discretion to consider matters in an 
exceptional case. In this case it was noted that there was 
neither an application for an extension of time, nor an 
argument that this case was an exceptional case. The 
application in Court File No. T-1133-92 was therefore 
dismissed. 


Issue 2 


The Court disagreed with Lavalin’s submission that Federal 
Court Rules 421 and 422 authorise the amendment to the 
notice of motion. The Court found that those Rules apply only 
to actions and not to applications. The Court, however, 
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disagreed with PWC’s submission that it cannot allow an 
amendment to an application or a notice of motion. The Court 
found that the absence of a provision in the AT/A for an 
extension of time to apply under subs. 44(1), or for an 
amendment of an application that was filed within the 
prescribed time, after that time has elapsed, is not a bar to 
the exercise of the Court’s discretion to permit either course, 
upon application, where that is necessary “to ensure the 
proper working of that Act [A7/IA], and the better attainment of 
its objects”. In such a case, the Court acting in accord with 
Rule 5, may provide for an extension of time, by analogy to 
what it may do in regard to a regular application for judicial 
review under subs. 18.1(2) of the Federal Court Act, and Rule 
1614. Similarly, in an appropriate case, the Court may allow an 
amendment to the original application under subs. 44(1), by 
analogy to the provisions set out in Rules 424 and 427. The 
vehicle for the Court to exercise its discretion to either allow 
an application for an extension of time or to allow an 
amendment to an existing application was found to be 
Federal Court Rules 303 and 2(2). 


In this case the Court did not allow the amendment of the 
notice of motion as it related to the Proposal because leave 
was not sought to amend the application, and no | 
representations were made that permitting a review would 
serve to “ensure the proper working of that Act [AT/A] and the 
better attainment of its objects.” It is necessary to illustrate 
how a review would ensure the proper workings of the Act in 
order to substantiate that a case is exceptional and warrants 
the exercise of discretion. 
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Issue 3 


Both the Proposal and the Record were reviewed in light of 
the standard for confidential information within para. 20(1)(b) 
as set out in Air Atonabee Ltd. v. Canada (Minister of 
Transport) (1989), 27 F.T.R. 194 (F.C.T.D.) at p. 210, that is, 


(a) that the content of the record be such that the 
information it contains is not available from sources 
otherwise accessible by the public or that could not be 
obtained by observation or independently by a member 
of the public acting on his own; 


(b) that the information originate and be communicated 
in a reasonable expectation of confidence that it will not 
be disclosed; and 


(c) that the information be communicated, whether 
required by law or supplied gratuitously, in a relationship 
between government and the party supplying it that is 
either a fiduciary relationship or one that is not contrary 
to the public interest, and which relationship will be 
fostered for public benefit by confidential 
communication. 


The Court was satisfied that the last two requirements were 
met. However, it was not satisfied that all of the information in 
the Proposal was available only from the applicant and not 
from sources otherwise accessible to the public. Some of the 
Proposal information would qualify as not being otherwise 
available to the public, and some of the Proposal information 
would not. The Court dealt with this by severing the 
information. 
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Issue 4 


The onus was on Lavalin to establish a reasonable 
expectation of probable harm to exempt the records from 
disclosure as set out in Canada Packers Inc. v. Canada 
(Minister of Agriculture), [1989] 1 F.C. 47 (T.D.). The Court 
found that it was not self-evident from the documents 
themselves that the applicant had demonstrated a basis for a 
reasonable expectation of probable harm. The applicant did 
not demonstrate probable harm as a result of the disclosure of 
the Record or the Proposal simply by affirming by affidavit 
that disclosure “would undoubtedly interfere with contractual 
and other negotiations with SNC-Lavalin in future business 
dealings”. These affirmations were the very findings that the 
Court must make if paras. 20(1)(c) and 20(1)(d) are to apply. 
Without further explanation based on evidence that 
establishes that those outcomes are reasonably probable, 

the Court is left to speculate and has no basis to find the 
harm necessary to support application of these provisions. 
Therefore, the Record and Proposal were not exempt 

from disclosure pursuant to para. 20(1)(c) or para. 20(1)(d) of 
the ATIA. 


issue 5 


Portions of the Proposal were exempt from disclosure under 
para. 20(1)(b) of the ATIA. PWC had an obligation, pursuant to 
s. 25 of the ATIA, to disclose any part of the Proposal that did 
not contain, and could reasonably be severed from any part 
that did contain, information described in para. 20(1)(b) that it | 
was required to refuse to disclose. Some portions, especially 
of the financial aspects of the Proposal, appeared to clearly | 
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be confidential. Section 20 imposes an obligation on the 
government institution to refuse to disclose that information. 
An institution fails to discharge its obligation when it places on 
the third party the onus of establishing that the information 
should not be disclosed, where the information, on its face, 

is clearly confidential. While it is true that on review under 
subs. 44(1) the burden is on the applicant seeking to restrain 
disclosure, the actual responsibility to refuse to disclose the 
information under s. 20 is that of the head of the institution. 


The Court referred to Canada (Information Commissioner) v. 
Canada (Solicitor General), [1988] 3 F.C. 551 (T.D.) noting that 
“disconnected snippets of releasable information taken from 
otherwise exempt passages are not...reasonably severable” 
and severance should be attempted only when the result is a 
reasonable fulfilment of the purposes of the Act. The Court 
also accepted the comments in Montana Indian Band v. 
Canada (Minister of Indian Affairs and Northern Development), 
(1988), 18 F.T.R. 15 (F.C.T.D.) at pp. 26-27 wherein it was said 
that where severance would result in release of minimal 
portions of the information in question and would result only in 
release of information otherwise available from published 
public sources, or where the information left to be released is 
not a reasonable response to the request for information in 
light of the portions exempt, severance has been found not to 
be reasonable, and thus not required within s. 25. 


As regards the Proposal, the financial statements submitted to 
PWC in a sealed envelope were not to be disclosed. Volume 5 
concerning the financial plan appears to have been specially 
treated by Lavalin, so aside from the published financial and 
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annual reports of associated public companies, it qualifies as 
confidential financial information within para. 20(1)(b). 
Similarly, Exhibits “N” and “E” which relate directly or 
indirectly to the confidential financial status of Lavalin are 
exempt from disclosure. 


As regards the Record, while it may be unflattering to Lavalin 
there is nothing on the face of the Record that would lead 
one to conclude that any of the information included in it is 
confidential by any objective measure. 


Comments 


1. This decision should be compared with Bearskin Lake Air 
Service v. Canada (Department of Transport) (1996), 119 
E.T.R. 282 (F.C.T.D.), which held that the Federal Court does 
not have jurisdiction to extend the time for filing a subs. 
44(1) application once the 20-day period has expired. 


2. See also J.M. Schneider Inc. v. R. (1986), 12 C.P.R. (3d) 
90 (F.C.T.D.) which held that the AT/IA does not provide for 
an extension of the time prescribed under s. 44. 
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TRIDEL Corp. v. CANADA MORTGAGE AND HousiNnG Corp. 


File No.: T-847-91 

References: (1996), 115 FT.R. 185 (FC.T.D.) 
Date of Decision: May 13, 1996 

Before: Campbell J. (F.C.T.D.) 


Section(s) of ATIA / PA: Ss. 2, 20(1)(b), (c), (d), 27, 44(1) 


Access to Information Act (ATIA) 
and 3(a), (b), (c), (d), (e) Privacy 
Act (PA) 


Abstract 


Third party information 

Application under s. 44 AT/A to review decision to disclose 
Applicability of ss. 20(1)(b), (c), (d) ATIA 

Reasonable expectation of probable harm 

Mistake of fact scenario 

Jurisdiction of Court under s. 44 ATIA 

S. 27 ATIA notice to third parties 


Ss. 2(d), 7, 11(a) and (d) Canadian Charter of Rights and 
Freedoms 


Issues 


(1) Who bears the burden under an application made pursuant 


to subs. 44(1) of the ATIA? 
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(2) ls the Court’s role under a subs. 44(1) review limited to a 
determination as to the applicability of the exemptions set 
out in subs. 20(1) of the AT/A or can it entertain additional 
grounds raised by a subs. 44(1) applicant? 


(3) Did Tridel Corp. qualifiy as an identifiable individual such as 
to attract the subs. 19(1) AT/A protection? 


(4) Did the information contained in the record constitute 
confidential information supplied to a government 
institution by a third party and was that information treated 
consistently in a confidential manner by the third party? 


(5) Did Tridel meet the reasonable expectation of probable 
harm test set out in paras. 20(1)(c) and (d)? 


(6) Was Tridel’s argument that the failure to notify the 
organizations named in the record vitiated the decision to 
disclose and was contrary to the principles of natural 
justice well founded? 


(7) Could the record be found unconstitutional given the — 
unconstitutionality of the Houlden Inquiry? 


(8) Would disclosure of the record constitute a breach of 
paras. 2(d), 11(a) and (d) and s. 7 of the Canadian Charter 
of Rights and Freedoms? 


Facts 


This case deals with an application by Tridel Corp. under 
subs. 44(1) of the AT/A for an order prohibiting the release of | 
a record which consists of a letter and two appendices. The 
record purports to be a special audit conducted by Canada 
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Mortgage and Housing Corp. (CMHC) into Tridel’s business 
activities. It contains opinions from the Operations Audit 
Division of CMHC as well as a “List of Tridel Projects”. 


CMHC argues that the information contained in the record it 
proposes to release was not financial information, was not 
provided in confidence by Tridel and did not contain 
information relating to Tridel officers and executives. 


Tridel’s arguments focussed on the harm it would suffer 
should the record be released. That harm, it was argued, 
would result from the linkage of the record to the Houlden 
Inquiry. That Commission of Inquiry, Known as the Houlden 
Inquiry, was appointed in 1989 to inquire into alleged 
improprieties involving the chairperson of a section of a 
registered charitable organization and Tridel Corp. Allegations 
had been made that public funds, which were to be used to 
build or subsidize housing for the disabled, the elderly and 
the poor were diverted by a Liberal fund raiser into a “slush 
fund”. There were also allegations of association between 
the chairperson and Tridel Corp. The Houlden Inquiry was 
declared unconstitutional by the Supreme Court of Canada 
in 1990 (Starr v. Houlden, [1990] 1 S.C.R. 1366). 


Decision 


The application to prohibit the release of the record was 
rejected. 
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Reasons 


issue 1 


The issue of who bears the burden has been settled by 
Jerome A.C.J. in Maislin Industries Ltd. v. Minister for Industry, 
Trade and Commerce, [1984] 1 F.C. 939 (T.D.) in the following 
terms (at p. 943): “... the burden of persuasion must rest upon 
the party resisting disclosure whether, as in this case, it is the 
private corporation or citizen, or in other circumstances, the 
Government”. 


Issue 2 


The Court can entertain the additional grounds raised by the 
applicant [those additional grounds are set out in issues 6, 7 
and 8 below]. In reaching this conclusion, the Court 
interpreted the following passage of Hugessen J.A.’s 
judgment in Saint John Shipbuilding Ltd. v. Canada (Minister 
of Supply and Services) (1990), 107 N.R. 89 (F.C.T.D.) at p. 91: - 
“..the appellant’s interest, as third party intervenor in a 
request for information, is limited to those matters set out in s. 
20(1), and it has no status to object that the Government may 
have given more or less than it was asked for”. The Court was 
not convinced that that passage could be extended to restrict 
the arguments on fact and law that can be made regarding 
the proposed release of particular information. 


Issue 3 


Tridel’s argument that it qualifies as an identifiable individual 
thus attracting the protection of subs. 19(1) of the AT/A was 
rejected. The words “identifiable individual” mean a human 
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very personal characteristics and experiences enumerated in 
paras. 3(a), (b), (c), (d) and (e) of the Privacy Act. The small 
groups to which Jerome A.C.J. referred in Montana Band of 
Indians v. Canada (Minister of Indian and Northern Affairs) 
(1988), 18 F.T.R. 15 (F.C.T.D.) were composed of people and 
the comment made by Jerome A.C.J. (at p. 22) to the effect 
that “...information about small groups may, in some cases, 
constitute personal information” was made in the context of 
an argument that Band financial statements should be 
considered personal information of each member of the Band. 


issue 4 


The opinions contained in the letter were opinions from CMHC 
related to an audit it had conducted. Therefore, they were not 
opinions supplied to a government institution by a third party 
as that term is defined in s. 2 of the ATIA. 


The information contained in the List of Tridel Projects had not 
been supplied by Tridel. That list was based on information 
given by companies and charitable foundations who had 
applied for CMHC subsidies. Even if third party could be 
interpreted to include the applicants for CMHC assistance, (1) 
the names of the builders of the projects which appear on the 
list could not qualify as “financial, commercial, scientific or 
technical information” “as those terms are commonly 
understood” which is the test defined by MacKay J. in Air 
Atonabee v. Canada (Minister of Transport) (1989), 27 F.T.R. 
194 (F.C.T.D.) at p. 208; (2) the Court was unable to find, on a 
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balance of probabilities, that the information provided by the 
applicants for CMHC assistance was confidential and had 
been treated consistently in a confidential manner by them. 


Issue 5 


The reasonable expectation of probable harm test set out in 
paras. 20(1)(c) and (d) was not met. 


With respect to para. 20(1)(c), the concerns expressed by 
Tridel were related to the release in 1990 of a document other 
than the record at issue. Whatever damage the 1990 release 
caused occurred six years ago and Tridel’s submission that it 
would not like any more notoriety is not sufficient to meet the 
evidentiary requirements of para. 20(1)(c). 


Tridel’s additional argument, which was based on a mistake of 
fact scenario, was not indicative of probable harm. On each s. 
20 ground, the factual basis for an objection has to be proven 
first, then the decision made as to whether, on the facts 
found, the requirements of the ground are met. Tridel’s 
concern was that the coining of the projects by CMHC as 
“Tridel projects” would lead to a wrongful conclusion about 
Tridel’s involvement because Tridel Corp. was, in fact, distinct 
in the corporate sense from the actual builders. The Court 
found that the alleged inaccuracies had not been proven. All 
CMHC could do in its efforts to investigate was to use the 
facts which had been supplied to it. The applications from 
which the information was obtained were formal documents 
which CMHC was entitled to rely upon as containing truthful 
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statements. The record showed that CMHC had done a great 
deal to further investigate the connection of Tridel Corp. to the 
“builders” but without much success. 


With respect to para. 20(1)(d), Tridel’s belief that it would 
encounter difficulties in obtaining financing from other lenders 
or third parties was completely unsubstantiated. 


Issue 6 


The Court held that Tridel had no standing on as. 44 
application to initiate a review of the interests of other 
unserved parties including the issue of whether they should 
have been served. It was Tridel’s interests that were 

under review. Whose interests were under review in other 
applications or who had not been served so that a review of 
their interest could be initiated was not a concern which 
properly arose here. 


Issue 7 


The determination of the issue of constitutionality turned on 
the following question: why and for what purpose had the 
record been prepared. The evidence clearly showed that the 
report had not been prepared as the result of the Houlden 
Inquiry but in light of allegations of improper handling of sales 
tax rebates on social housing projects for which CMHC had 
provided funding. The special audit was conducted in the 
normal course of CMHC business. 
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Issue 8 


Tridel’s argument based on para. 2(d) of the Charter — freedom 
of association — was rejected. (1) The record did not prohibit 
Tridel from associating with any of the organizations listed 
therein; (2) what people might think as a result of the release 
of the record does not infringe on anyone’s freedom of 
association; (3) to the extent that any association existed 
between Tridel and the organizations listed in the record, the 
associations pre-existed the record and were simply reported 
in the record. 


The argument based on s. 7 of the Charter to the effect that 
the disclosure of the record, in conjunction with the public 
mandate of the Houlden Inquiry, would place into question 
the morality of those individuals associated with the named 
entities in the record, was rejected. Only human beings can 
avail themselves of the protection of s. 7 except in the case 
of a corporation charged with a criminal offence, which was 
not the case here. 


Finally, the Court found against Tridel on the grounds raised 
with respect to paras. 11(a) and (d) of the Charter as Tridel 
was not facing any criminal proceedings at the time. 
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BEARSKIN LAKE AIR SERVICE Vv. CANADA 
(DEPARTMENT OF TRANSPORT) 


File No.: T-43-96 

References: (1996), 119 F.T.R. 282 (F.C.T.D.) 
Date of Decision: August 28, 1996 

Before: Richard J. (F.C.T.D.) 


Section(s) of ATIA / PA: S. 44(1) Access to Information 
Act (ATIA) 


Abstract 
e S. 44 ATIA review of decision to disclose 


e Extension of time to file an application under s. 44 ATIA 


issue 


Does the Federal Court have jurisdiction to waive or extend 
the time period to file an application under s. 44 of the ATIA ? 


Facts 


On March 13, 1996, Bearskin Lake Air Service received, 
under para. 28(1)(b), notice of a decision to disclose a record. 
Bearskin Lake did not file its s. 44 application until April 11, 
1996, nine days late. It subsequently applied for leave for 
judicial review of the disclosure decision. 
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Decision 


The application for leave was dismissed. 


Reasons 


The statutory period under subs. 44(1) of the ATIA is a strict 
one and there is no jurisdiction of the Federal Court to waive 
or extend the time. 


Richard J. indicated that he was bound by three decisions of 
the Federal Court of Appeal which arose out of the Customs 
Act. These cases specifically dealt with a situation where a 
motion for an extension of time was filed after the expiration 
of the period of time prescribed in a statute and where the 
Court was not specifically authorized by the statute to extend 
the time. | 


Richard J. noted the decision of this Court in SNC-Lavalin Inc. 
v. Canada (Minister of Public Works) (1994), 79 F.T.R. 113 
(F.C.T.D.), which suggested that there was a residual judicial 
discretion to extend time in exceptional circumstances. 
However, Richard J. found that subs. 44(1) of the Act should 
be interpreted in a manner consistent with the plain meaning 
of its terms. An application to review the s. 28 decision must 
be filed within 20 days after the notice is given. The Federal 
Court has no power to extend the time after it has expired. 
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Comments 


1. This decision should be compared with SNC-Lavalin Inc. v. 
Canada (Minister of Public Works) (1994) 79 F.T.R. 113 
(F.C.T.D.) which held that the Federal Court has a residual 
discretion to extend the time to make a s. 44 application 
after the 20-day period prescribed by s. 44 of the ATIA 
had passed. 


2. See also JU.M. Schneider Inc. v. R. (1986), 12 C.P.R. (3d) 90 
(F.C.T.D.) which held that the AT/A does not provide for an 
extension of the time prescribed under s. 44. 
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HyDRO-QUEBEC AND NATIONAL ENERGY BOARD AND 
MouveMENT Au COURANT V. GRAND COUNCIL OF CREES 
(OF QUEBEC) AND CREE REGIONAL AUTHORITY 


File No.: T-2109-96 

References: (1997), 133 F.T.R. 34 
(Gal BD: 

Date of Decision: April 23, 1997 

Before: R. Morneau, Prothonotary 
(F.C.T.D.) 


Section(s) of ATIA / PA: S. 44 Access to Information Act 
(ATIA) 


Abstract 


e Request by a third party for a copy of a contract between 
Hydro-Queébec (Hydro) and an American company. 


e Contract considered confidential by the parties. 


e Decision by the National Energy Board (the Board) to 
disclose the contract, after giving notice to Hydro and 
considering Hydro’s objections. 


e Substance and objective of the consultation process 
provided for by ss. 27, 28 and 44 of the Access to 
Information Act (ATIA) were complied with even though 
the request for access was informal. | 


e Decision of the Board to disclose is subject to judicial 
_ review under s. 44 of the ATIA. 
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Issues 


This case raises the question whether a decision of the Board 
was made under the A7T/A and, if so, whether the process 
followed by the Board in making that decision was such as 
would allow Hydro to bring an application for review of that 
decision by the Federal Court under s. 44 of the ATIA. 


Facts 


The Board granted Hydro two energy export permits. One of 
the conditions of the permits was that a copy of any specified 
contractual arrangements associated with an export of energy 
be filed with the Board after being executed, and that it be 
served on requesting accessible Canadian purchasers. 


Hydro and an American company signed an exportation 
contract. 


In January 1996, the respondent Mouvement au Courant 
(MAC) made a written request to the Board for a copy of 
the contract. 


The Board replied that it was not yet in receipt of the contract, 
but that it would consider the respondent’s request pursuant 
to the ATIA once it received the contract. 


In February 1996, Hydro sent the contract to the Board, along 
with a statement that it contained information of a commercial 
nature and that the parties were asking the Board to treat it as 
a confidential document. 
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In March 1996, the Board advised Hydro of its intention to 
consider MAC’s request for access to the contract pursuant 
to the ATIA unless it received convincing representations by 
Hydro against its disclosure. 


In April 1996, Hydro made its representations, emphasizing 
the confidential nature of the document. 


The Board nevertheless decided in September 1996 to 
disclose the contract to the respondent. 


Hydro applied to the Federal Court by way of notice of 
motion for a review of the Board’s decision pursuant to 
s. 44 of the ATIA. 


By order of the Federal Court dated December 5, 1996, the 
parties were given leave to submit a preliminary question to 
the Court, which is at issue in the instant proceedings: 


so that it may decide whether the National Energy Board 
has made a decision pursuant to the provisions of the | 
Access to Information Act and whether that decision is 
reviewable by the Court having regard to the provisions 
of that Act, or whether the matter must be referred back 
to the National Energy Board for it to make a decision 
on the request made by the respondent Mouvement 

au Courant. | 


Decision 


The application was allowed. 
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Reasons 


The Board’s decision was not and did not have to be made 
pursuant to its enabling statute. 


The Court acknowledged that MAC’s request for access was 
not a formal request under the ATIA (the ATIA was not referred 
to, the usual request for access form was not used and the 
administrative fees were not paid), that the Board was not in 
possession of the contract when MAC made its request for 
access to the information and that the time limits, the notices, 
and the contents of the notices did not comply with the 
statutory requirements of sections 9, 27, and 28 of the ATIA. 


The Prothonotary held that despite the various deficiencies 
for which the Board was responsible, both the Board and 
Hydro-Québec had complied with the substance and 
objective of the consultation process provided for by ss. 27, 
28 et 44 of the ATIA. Thus, the decision to disclose the 
contract to MAC was a decision made pursuant to the ATI/A, 
and it was open to Hydro to proceed under s. 44 of the ATIA 
to have that decision reviewed. 


Comments 


This order is inconsistent with the principle that only a formal 
access to information request under the AT/A can result ina 
decision to disclose all or part of a record under ss. 28(1)(6) or 
29(1) of the ATIA, and thus, in an application for judicial review 
under section 44 of the ATIA. 
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THE ATTORNEY GENERAL OF CANADA AND BONNIE 
PETZINGER V. THE INFORMATION COMMISSIONER OF 
CANADA AND MICHEL DRAPEAU 


File No.: T-1928-96 
References: Not reported 

Date of Decision: September 8, 1997 
Before: MacKay (F.C.T.D.) 


Section(s) of ATIA / PA: Ss. 34, 35 and 63(1) Access to 


Information Act (ATIA) 


Abstract 


Complaint that Access Coordinator is in conflict of interest 
when dealing with the requester. 


Investigation by Commissioner. 


Report by Commissioner finding no conflict of interest but © | 
concluding reasonable apprehension of bias and 
recommending that the Access Coordinator not be 
personally involved in examining requesters requests. 


Judicial review requested under s. 18.1 of Federal Court Act 


Issues 


The Court had to address three issues: 


(1) The Attorney General’s (the AG) motion for leave to amend 


and to file supplementary affidavits; 


(2) Commissioner’s and Mr. Drapeau’s motion to strike out the 


originating notice of motion; 


52 


Info BULLETIN 
otc: .- —_ -s SS 


(3) Commissioner’s objection to producing the material 
accumulated during the investigation. 


Facts 


After his release from the Department of National Defence 
(DND), the respondent, M. Drapeau became ultimately 
dissatisfied with the responses or lack of them by DND to 
his requests for information. He filed a complaint with the 
Information Commissioner pursuant to s. 30 of the ATIA. 
"In that complaint, it was alleged that Ms. Petzinger( the 
Access Coordinator) was in a position of conflict of interest 
in dealing with his requests for information which led to a 
lack of objectivity on her part in dealing with his requests 
and resulted in a poorer level of service for his requests”. 


In January 1996, an investigation was initiated by the 
Information Commissioner. In August 1996, the resulting 
report concluded that although there was no conflict of 
interest, past actions and positions taken by the Ms. Petzinger 
raise a reasonable apprehension of bias against M. Drapeau. 
The Information Commissioner also recommended that the 
named Access Coordinator not be involved in decision- 
making with respect to the administration of requests under 
the ATIA made by M. Drapeau. 


On 26 August 1996, the AG and Ms. Petzinger file an 
application for judicial review challenging the Commissioner's 
right to make a report along the lines contemplated in the 
draft report. At the same time, the AG and Ms. Petzinger filed 
a motion for varied interlocutory relief. 


53 


Info BULLETIN 
OuUuLCe ee 


On 28 August 1996, the Deputy Minister of DND wrote to 
the Commissioner to advise him that she did not accept the 
Commissioner’s recommendations relating to Ms. Petzinger. 
However, the recommendations directed at exemptions were 
accepted and the documents were released. 


The Court heard the motion for interlocutory relief on 
30 August 1996 and dismissed it. 


On 3 September 1996, the Commissioner reported to 
Mr. Drapeau on the results of his investigations and on 
DND’s refusal to accept his recommendation relating to 
Ms. Petzinger’s continued involvement. 


Thereupon, the AG attempted to amend his originating notice 
of motion and to file supplementary affidavits. The Court 
directed the Registry to refuse to accept these documents 
for filing on the basis that the AG had to seek, and obtain, 
permission to amend as well as permission to file the 
supplementary affidavits. The AG promptly did so. 


In answer to this motion, both Mr. Drapeau and the 
Commissioner moved to have the originating notice of 
motion struck as constituting an abuse of process. 


In both the original originating notice of motion and in its | 
amended version, the AG requested production of the record 
of the investigation. The request was based upon Rule 1612. 
of the Federal Court Rules. The Commissioner objected to 
the disclosure. | 
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Decision 


(1) The Judge would allow the amended notice of motions 
and the filing of the supplementary affidavits, but for his 
decision on the motion to strike. 


(2) The application for judicial review is moot (i.e. hypothetical). 


(3) The Commissioner’s objection is well founded. 


Reasons 


1. The motion to amend 


The Judge would allow the amended notice of motions and 
the filing of the supplementary affidavits, but for his decision 
on the motion to strike. 


2. The motion to strike 


The Judge decided that, because the Commissioner 
completely discharged the mandate imposed on him by the 
Act (/.e., investigation, recommendation, response by 
government institution and report to complainant), the 
application for judicial review raises moot issues. 


In my opinion, the relief sought will have no practical 
effect upon the rights of the parties now that the 
Minister has declined to act on the Commissioner's 
recommendations. There is no longer a controversy 
between the applicants and the Commissioner, except 
with respect to the appropriateness of the 
Commissioner’s recommendation, which is not to be 
followed in any event. Because the relief sought is now 
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moot in regard to any practical effects, pursuit of that 
relief by judicial review is futile in any practical sense. 
That, in my opinion supports a conclusion that 

the proceedings should now terminate by striking 

the originating notice of motion, unless there be some 
other compelling reason that the matter continue to 

a hearing. 


The Judge finds no such compelling reasons, ruling that the 
allegation of excess of jurisdiction was not meritorious. 


3. Objection to the production of documents 


The Judge decided that subs. 63(1) of the Act vest the 
Commissioner with a discretion to decide what information to 
disclose to parties against whom complaints are made. The 
Commissioner must base his decision on his opinion of what 
is necessary to carry out an investigation or to establish the 
basis for the findings and recommendations of a report under 
the Act. He concludes: 


In my view, absent a strong case that the disclosure 
already made does not reasonably meet those 
objectives, the Court may not intervene to direct the 
Commissioner that the discretion vested in him has not 
been properly exercised, and that he must disclose ~ 
further information. _ 


The Judge then accepted the Commissioner’s argument that 
the information ought not be produced. 


In my opinion, the decision in Rubin is conclusive of the 
issue here raised. If that sort of information may not be 
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compelled to be provided in review proceedings set out 
by the Act itself, because of the provisions of the Act 
against disclosure, as Rubin teaches, those provisions 
should be similarly applied to preclude disclosure in 
judicial review proceedings initiated to review the 
decision of the Commissioner as a result of an 
investigation, with a view to setting it aside. 


Comments 


Without doubt, the question of the relationship between the 
Access to Information Act and other mechanisms of access 
to information is an important issue. So is the extent of the 
Commissioner’s power to investigate allegations of bias by 
an Access Coordinator. 


In this case, the Court reviewed the connection between the 
provisions of the Act and the requirement to produce the 
record, when requested under Rule 1612, in an application 
for judicial review. 


1. This portion of Justice MacKay’s reasons is obiter dicta. 
The request for document is ancillary to an existing 
application for judicial review. If the originating notice of 
motion is struck out, the application ceases to exist and 
the request for documents lapses. This is why the Judge’s 
comments are, strictly speaking, obiter dicta. 


2. The Court leaves open a number of doors. The Court 
accepts the proposition that the Commissioner's 
investigation is not immune from judicial review. Rules 1612 
and 1613 of the Federal Court Rules codify the common 
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law rule that the record of an inferior body was to be 
produced before a superior court sitting in review of a 
decision made by the inferior body. Thus, in a proper case, 
the Court will order the production of the record of the 
investigation in aid of an application for judicial review. A 
proper case would be a case in which a prima facie case of 
denial of natural justice is made out in the application. 
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RONALD W. TOLMIE v. ATTORNEY GENERAL OF CANADA 


File No.: T-754-96 
References: Unreported decision 
Date of Decision: October 24, 1997 
Before: McGillis J. (F.C.T.D.) 


Section(s) of ATIA / PA: Ss. 18(b) and 68(a) Access to 


Information Act (ATIA) 


Abstract 


Request for computer-readable version of the Revised 
Statutes of Canada 


Refused 

Ss. 18(b) and 68(a) ATIA applied 
Complaint 

Commissioner agrees with Respondent 
S. 41 judicial review 


Application for review dismissed 


Issues 


Whether the applicant is entitled to have access to a 
computer-readable version of the Revised Statutes of Canada. 


Facts 


The applicant requested access to a computer-readable 
version of the Revised Statutes of Canada. 
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The Department was planning to make the Revised Statutes 
of Canada available to members of the public. Negotiations 
were underway to provide this information in CD-ROM format. 


During the course of the Information Commissioner’s 
investigation, the respondent took the position that the 
records were excluded from access under para. 68(a) of the 
Access to Information Act on the basis that they were 
published material already publicly available in print. On 
August 20, 1995, the respondent established the Department 
of Justice Internet Web Site to provide the public with access 
to various types of information, including all federal laws. The 
respondent also announced that CD-ROMs containing the 
consolidated versions of the Revised Statutes of Canada and 
the Regulations would be released in the near future, and 
would be updated twice a year. 


The Information Commissioner concluded that, at the time of 
the applicant’s request, the non-disclosure of the records was 
justified under para. 18(b) of the Access to Information Act 

on the basis of the economic interests of the government. 

He further concluded that, at present, para. 68(a) of the 
Access to Information Act would apply to exempt the records 
from disclosure given the availability of the electronic version 
of the statutes on CD-ROM and on the Internet. 


Decision 


The application for review is dismissed. There is no order as 
to costs. | 
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Reasons 


The requested records are presently exempt from disclosure 
under para. 68(a) of the Access to Information Act on the 
basis that an electronic version of the Revised Statutes of 
Canada is available to the public in a CD-ROM format or on 
the Internet. Since the information is publicly available in 
electronic format, the provisions of the Access to Information 
Act have no application in this matter. The applicant is 
therefore not entitled to have access to the requested records, 
even though he may wish to obtain them in the particular 
electronic format in which they are held by the respondent. 
Under the Access to Information Act, a person may seek 
access to information, but he has no right to dictate that 
the information be provided to him in a particular format. 


The applicant stated that he had not been provided with 

an opportunity to make representations to the Information 
Commissioner on the question of whether the respondent 
could rely on para. 68(a) of the Access to Information Act in 
this matter. He adduced no evidence to indicate that the 
Information Commissioner had denied him the right to make 
submissions on that point. 


A review of the Information Commissioner’s decision indicates 
that he expressly considered the question of whether the 
respondent could rely on an additional ground of exemption 
raised during the course of the investigation. Furthermore, he 
appears to have considered representations made by the 
applicant on that very point. 
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LINDSEY HUTTON V. THE MINISTER OF NATURAL 
RESOURCES TERRA INTERNATIONAL INC. ET AL. 


File No.: T-2185-96 

References: (1997), 137 F.T.R. 110 
(E.C.T.D.) 

Date of Decision: October 31, 1997 

Before: Gibson J. (F.C.T.D.) 


Section(s) of ATIA/ PA: Ss. 18(b), 20(1(b), (c) and (d) 
Access to Information Act (ATIA) 


Abstract | 

e Request for documents produced by C.E.R.L. 

e Refusal 

e Exemptions in paras. 18(b), 20(1)(b)(c)(d) applied 

¢ Complaint | , 

e Information Commissioner supported Minister’s refusal 
e S. 41 judicial review application 

e Discretion properly exercised? 


e Application dismissed 


Issues 


Whether the Minister, through her or his delegate, erred in the 
determinations and, where relevant, the exercise of discretion, 
in rejecting the applicant’s request for access to the requested 
record on the basis of paras. 18(b) and 20(1)(b), (c) and (d) of 
the Act? | : 
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Facts 


An application pursuant to s. 41 of the Access to Information 
Act to review the decision of the Minister of Natural 
Resources denying the Applicant’s request under that Act for 
access to certain records in the Minister’s control relating to 
studies conducted by the Canadian Explosive Research 
Branch (C.E.R.L.). 


The Information Commissioner advised the applicant that he 
had decided to support the Minister’s refusal and declined to 
support the applicant’s complaint. 


Decision 


Application is dismissed. 


Reasons 


Paragraph 18(b) is a discretionary exemption provision. The 
statute clearly envisages a test of reasonable expectation of 
prejudice; it does not require actual proof of prejudice. 


Gibson J. could find no basis to conclude that the Minister 
erred in determining that disclosure of the requested records 
could reasonably be expected to prejudice to competitive 
position of C.E.R.L. It was not incumbent on the Minister to 
determine that disclosure of the requested record would 
prejudice the competitive position of C.E.R.L. 


Regarding the second issue, the review of the discretionary 
decision of the Minister, Gibson, J. was satisfied that the 
evidence provided on behalf of the Minister is sufficient to 
demonstrate that the disclosure of the information could 
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reasonably be expected to prejudice the competitive position 
of C.E.R.L. He was also satisfied that, in the current climate 
of fiscal restraint, protection of the competitive position of 
C.E.R.L. is an important public policy concern. In the result 
then, he concluded that the discretion vested in the Minister 
was properly exercised. 


To fall within para. 20(1)(b), four requirements must be met: 
the information must be financial, commercial, scientific or 
technical information; confidential information; supplied to a 
government institution by a third party; and consistently 
treated in a confidential manner by the third party. 


On the basis of the evidence before him, Gibson J. could not 
conclude that the requested record contains financial, 
commercial, scientific or technical information supplied to 
C.E.R.L. by Terra or one or more of it associates that has 
been treated consistently in a confidential manner by the 
supplier. In short, his review indicates that the requested 
record is not within the ambit of para. 20(1)(b). 


Gibson J. was satisfied, however, that the requested record 
does fall within the terms of paras. 21(1)(c) and (d). In both of 
those paragraphs, the test is whether the requested records 
“could reasonably be expected” to result in material financial 
loss or gain, prejudice to the competitive position of, or to. 
interfere with contractual or other negotiations of a third party, 
in this case Terra. The evidence is sufficient to demonstrate 
the magnitude of the amounts at stake in the litigation that is 
before the Courts in the United States that could reasonably 
be expected to be the subject to settlement negotiations. 
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The applicant argued that the Minister erred in a manner 
justifying relief to the applicant by failing to demonstrate, on 
the face of the letter denying access, that she or he engaged 
in an analysis of whether subs. 20(6) of the Act should apply 
in favour of the applicant and whether the requested 
document is severable and therefore should have been at 
least partially disclosed pursuant to s. 25 of the Act. 


The Court had before it the uncontradicted evidence of the 
Minister’s delegate to the effect that he considered both of the 
provisions. In the absence of evidence to the contrary, Gibson 
J. ruled that the delegate’s evidence should be accepted. 


The judge found no reason to conclude that the decision not 
to rely on the discretionary authority to disclose under subs. 
20(6) and not to sever under s. 25 was other than reasonable. 
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Rusy v. ROYAL CANADIAN MOUNTED POLICE 
AND DEPARTMENT OF EXTERNAL AFFAIRS 


File Nos.: T-867-90, T-638-91 

References: [1997] F.C.J. No. 1750 (T.D.) (QL) 
Date of Decision: November 25, 1997 

Before: MacKay J. (F.C.T.D.) 


Section(s) of ATIA / PA: Ss.16, 18, 19, 22(1)(a), (6), 41, 46, 
48, 49 and 51 of the Privacy Act 
(PA) 


Abstract 
e S. 41 PA review 
e Ex parte filing of evidence 


e Refusal to confirm or deny the existence of personal 
information 


e Constitutionality of s. 51_ 


e Ss. 1 and 2(b) of the Canadian Charter of Rights 
and Freedoms 


e Class exemptions review test 

e Discretionary exemptions review test 

e Reasonable expectation of probable harm 

e Purpose of the PA 

e Fettering of discretion or improper exercise of discretion 
° Intergovernmental relations | 


e Costs 
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e Role of Court under ss. 48 and 49 PA 
e Affidavits 


e Exempt banks 


Issues 


(1) Is s. 51 of the Privacy Act constitutional? 


(2) Should the judge exercise his discretion in accepting 
evidence filed on an ex parte basis under s. 46, which 
limited the ability of the applicant to make submissions? 


(3) Upon review of discretionary decisions to refuse disclosure 
of information, must the head of a government institution 
demonstrate that discretion was properly exercised in 
each refusal? 


(4) What is the Court’s role in review under ss. 48 and 49? 


(5) Was the RCMP authorized to disclose the personal 
information requested on the basis of subpara. 22(1)(a)(ii) 
and s. 27? 


(6) Did the Department of External Affairs and CSIS properly 
exercise discretion under subs. 16(2) in refusing to indicate 
whether personal information existed? 


(7) Were specified alternate grounds appropriate for refusals of 
the Department of External Affairs and CSIS in relation to 
requests for access? 
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(8) Does the proper exercise of discretion in s. 19 require the 
head of a government institution to first seek the consent 
of the other government before refusal to release the 
information? 


(9) Can documents 20-25 years old meet the “reasonable 
expectation of injury” test as required by para. 22(1)(b)? 


Facts 


This was the disposition of two applications heard together 
under s. 41 of the Privacy Act concerning the refusal of 
access to three personal information banks. 


The first bank was held by the RCMP and the information was 
withheld under subpara. 22(1)(6)(ii) and s. 27 of the Act. 


The second bank was held by the Department of External 
Affairs who, pursuant to subs. 16(2), would neither confirm 
nor deny the existence of the information, however if the 
information did exist it would be exempt under paras. 22(1)(a) 
and 22(1)(b). | 


The third bank was held by CSIS who, pursuant to subs. 
16(2), would neither confirm nor deny the existence of the 
information, however if the information did exist it would be 
exempt under ss. 19 and 21. | 


The s. 41 review hearings concerning the refusals based on s. 
19 and/or 21 were heard as required under s. 51 of the Act, in 
camera and with ex parte submissions made by the head of 
the government institution. At his discretion (under s. 46), 
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MacKay J. also allowed the filing of evidence on an ex parte 
basis in regards to claims based on exemptions other than s. 
19 or 21. 


Decision 


The applications were dismissed with costs. 


Reasons 


Issue 1: 


Section 51 is constitutional. In preliminary proceedings heard 
by Simpson J. (Ruby v. Canada (Solicitor General), [1996] 3 
F.C. 134 (T.D.)) it was determined that the legislation violated 
para. 2(b) of the Charter, but was saved by s. 1 of the Charter. 


Issue 2: 


The judge exercised his discretion under s. 46 to accept 
evidence ex parte. While under s. 46 there is a discretion as 
to whether to receive representations ex parte, that section 
also requires that when the head of the institution does not 
indicate whether the information exists, the Court is to take 
every reasonable precaution to avoid the disclosure of any 
information that the head of the government institution is 
authorized to refuse to disclose or any information as to 
whether personal information exists. 
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To satisfy the above requirement of s. 46, reception of the 
evidence on an ex parte basis is an essential process for the 
Court to examine and satisfy itself of the basis for any refusal 
to disclose any information. This is now an accepted process 
for Privacy Act and Access to Information Act proceedings. 


issue 3: 


Unless a ground for questioning the exercise of discretion 

is raised by the applicant, the Court relies upon the head of 
the institution or his delegate in meeting the public duty to 
exercise discretion properly. Absent an exercise of discretion 
that appears on its face perverse, or a ground raised by 

the applicant, the Court assumes the exercise of discretion 
is proper. 


Issue 4: 


For s. 49 refusals based on s. 21 and para. 22(1)(6), the Court 
may intervene only where “it determines that the head of the _ 
institution did not have reasonable grounds on which to refuse 
to disclose the personal information” requested. Section 48 
refusals allow the Court to intervene where it finds that 

“the head of the government institution is not authorized to 
refuse to disclose the personal information.” The standard 
established under s. 49 for intervention by the Court is 

more stringent. 
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Issue 5: 


The only question raised by the applicant was whether any 
discretion was exercised at all by the RCMP. Discretion was 
exercised and the refusal to disclose information was 
authorized under the Act. 


Issue 6: 


The Department of External Affairs properly exercised its 
discretion in applying subs. 16(2). The applicant had argued 
that the administrators failed to exercise the discretion vested 
in them under the Act because they followed, in each case, a 
policy to refuse to indicate the existence of information in 
specific personal information banks. It was argued that by 
providing for s. 18 designated exempt banks, the standard 
practice of declining to indicate the existence of personal 
information in banks other than s. 18 banks was precluded. 


MacKay J. held that the Act does not preclude the head of 
the institution from deciding that information in certain banks 
other than those exempt under s. 18 should also not be 
acknowledged to exist. It was not a fettering of discretion 
under subs. 16(2). 


Issue 7: 


Since the refusal to indicate the existence of personal 
information banks was authorized, the alternate grounds 
have little significance for the result of this review. 
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Issue 8: 


The head of a government institution does not first have to 
seek consent of the other government before applying the s. 
19 exemption. That would reverse the primary thrust of s. 19, 
that information in that classification not be disclosed. 


Issue 9: 


On these facts it was uncontradicted evidence that probable 
harm would occur with the release of the documents. The 
Court cannot substitute its view for that of CSIS or the 
Solicitor General about the assessment of the reasonable 
expectation of probable injury. The affiant’s uncertainty in 
specifying a specific injury did not affect the Judge’s decision 
that the test of reasonable probability was met under para. 
22(1)(b). It was sufficient that the affiant outlined the types of 
potential injury to sources, targets and operations if 
information currently withheld were disclosed. 


Comments 


1. This case is being appealed. 


2. With respect to para. 22(1)b) PA, see Rubin v. Canada 
(Minister of Transport), (1997), 221 N.R. 145 (F.C.A.), as well 
as Information Commissioner and Privacy Commissioner v. 
Chairperson of the Immigration and Refugee Board, [1997] 
F.C.J. No. 1812 (T.D.) (QL), T-2052-97, decision dated 
December 24, 1997. 
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RUBIN V. MINISTER OF TRANSPORT 


File No.: A-70-96 

References: (1997), 221 N.R. 145 (F.C.A.) 

Date of decision: November 26, 1997 

Before: Stone, Linden and McDonald 
JJ.A. (F.C.A.) 


Section(s) of ATIA / PA: Ss. 2(1), 14(6), 15(1)(g), 16(1)(a), 


(c), (i), (ii), (iii), 16(4), 20(1)(6), (c), 
22, 24 and 25 of the Access to 
Information Act (ATIA) 


Abstract 


Post-accident review of aircraft crash 
Role of subs. 2(1) AT/A purpose clause 
Statutory interpretation and bilingual statutes 


Meaning of “conduct of lawful investigations” in para. 
16(1)(c) 


General investigative process 
Specific investigation 
Chilling effect 


Public interest in disclosure 


Issues 


(1) What is the role of subs. 2(1) in the interpretation of para. 


16(1)(c) of the ATIA? 
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(2) What is the scope of para. 16(1)(c) of the ATIA? 


(3) Is the Post-Accident Review an investigation as defined 
under subs. 16(4) of the Act? 


(4) Were the evidentiary and threshold requirements necessary 
to prove reasonable harm met in this case? 


Facts 


In August 1991 a Nationair DC-8 aircraft crashed in Saudi 
Arabia killing 263 passengers. Transport Canada implemented 
a post-accident review of the incident. The review delved into 
organizational, operational, maintenance and management 
components not suitable for Transport Canada’s mandatory 
regulatory investigations. This-type of investigation was 
voluntary on the part of the airline and required the co- 
operation of employees to be successful in it’s aim, which 
was to promote safety. The uncontradicted evidence was 
that oral assurances of confidentiality were necessary and 
given to ensure co-operation from interviewees. — 


Mr. Rubin filed an ATIA request for a copy of that report. 
Transport Canada refused its disclosure, ultimately relying 

on para. 16(1)(c) of the AT/A. Transport Canada argued that if 
individuals could not remain anonymous they would refuse 
to co-operate with investigators in these voluntary types of 
investigations and that therefore the information should not 
be disclosed as it would be injurious to future lawful 
investigations. __ 
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The Trial Division (Rubin v. Canada (Minister of Transport) 
(1995), 105 F.T.R. 81 (F.C.T.D.)) held in relation to para. 16(1)(c) 
that the conduct of lawful investigations is not restricted to 

a specific investigation but includes a situation in which the 
disclosure of information may reasonably be expected to be 
injurious to the conduct of lawful investigations in the future. 
Dube J. noted that the injury may be to a general investigative 
process and not only to a particular investigation. 


Decision 


The appeal was allowed on the grounds that the Trial Judge 
erred in law in finding that para. 16(1)(c) contemplates a 
process rather than a particular investigation and can affect 
post, present, as well as future investigations. The report was 
ordered disclosed. 


Reasons 


Issue 1: 


The Court found that all exemptions must be interpreted in 
light of the subs. 2(1) AT/A purpose clause. In addition, where 
there are two interpretations open to the Court, it must, given 
Parliament’s stated intention, choose the one that infringes the 
least on the public’s right to access. 


Issue 2: 


The Court of Appeal disagreed with the Trial Judge and found 
that the Trial Judge failed to consider the stated purpose of 
the Act as set out in subs. 2(1) when defining the ambit of 
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para. 16(1)(c). In deciding that a narrower scope of para. 
16(1)(c) was the intention of Parliament, the Court noted that: 


a) the Trial Judge’s judgment would protect from public 
view most non- regulatory investigations which is 
contrary to the purpose and therefore could not have 
been Parliament’s intent; 


| b) the Trial Judge’s interpretation would make other 
provisions of the Act redundant such as para. 16(1)(a) 
and s. 20; 


c) the Trial Judge’s interpretation is at odds with the 
principles of statutory construction, specifically the 
modern interpretation rule — that where there is more 
than one plausible interpretation of a section the one 
that best accords with the purpose of the Act (which in 
this case is that exemptions are to be limited and 
specific) should be chosen; 


d) the French version of the phrase “conduct of lawful 
investigations” uses the word “déroulement” instead of 
“conduite”, which is used in different sections of the Act 
to translate conduct. “Déroulement” has a temporal 
nuance or quality that “conduite” does not have — it | 
does not look to the future. 


The Court found that para. 16(1)(c) should be interpreted to 
refer to something specific about the development or progress 
of a particular investigation. The injury cannot be to the 
general investigative process, but must be to a particular 
investigation being undertaken or about to be undertaken. 
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The Court added that as for future investigations, it is possible 
that information may affect an investigation that has not yet 
been undertaken but is about to be undertaken. An example is 
if a criminal investigation was also going to be undertaken as 
a result of an accident but had not yet begun. To apply to the 
future, the exemption must be limited, specific and known. 


Issue 3: 


The Court of Appeal agreed with the Trial Judge and the 
respondent that the Post-Accident Review was an 
investigation as defined by subs.16(4) of the Act. 


Issue 4: 


Due to their reasons on the interpretation of para. 16(1)(c), 
the Court of Appeal found it unnecessary to deal with 

the question of whether the evidentiary and threshold 
requirements necessary to prove reasonable expectation of 
probable harm under para. 16(1)(c) were met in this case. 


Comments 


1. This decision is important because it re-emphasizes the 
crucial role played by subs. 2(1) in the interpretation of 
exemptions under the ATIA. 


2. This decision also applies to para. 22(1)(b) of the Privacy 
Act. See also Information Commissioner and Privacy 
Commissioner v. Chairperson of the Immigration and 
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Refugee Board, [1997] F.C.J. No. 1812 (T.D.) (QL), T-2052- 
97, T-908-97, T-911-97, decision dated December 24, 1997, 
and Ruby v. Royal Canadian Mounted Police 

and Department of External Affairs, [1997] F.C.J. No. 1750 
(T.D.) (QL), T-867-90, T-638-91, decision dated 

November 25, 1997. 
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INFORMATION COMMISSIONER AND PRIVACY COMMISSIONER 
v. CHAIRPERSON OF THE IMMIGRATION AND REFUGEE BOARD 


File No.: T-2052-97 

References: [1997] F.C.J. No. 1812 (T.D.) (QL) 
Date of decision: December 24, 1997 

Before: Richard J. (F.C.T.D.) 

Section(s) of ATIA /PA: Ss. 2(1), 4(1), 16(1)(c), (i), (ii), (iii), 


16(2)(c), 17, 19, 42(1)(a), 48 and 
55(1) of the Access to Information 
Act (ATIA) and 2, 22(1)(6), (i), (ii), 
(iii), 47, 49 and 52(1) of the 
Privacy Act (PA) 


Abstract 


Personal information 

Administrative investigation 

Consultant’s notes 

Promise of confidentiality 

Interpretation of paras. 16(1)(c) ATIA and 22(1)(b) PA 
Meaning of “conduct of lawful investigations” 
Reasonable expectation of probable harm 

Chilling effect 


General investigative process or specific investigation 
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Issues 


(1) Could the Board rely on para. 16(1)(c) of the Access to 
Information Act to justify the refusal to disclose documents 
compiled during an internal administrative investigation? 


(2) Does a person have the right to know what other persons 
have said about him or her during an internal administrative 
investigation? 


Facts 


Further to articles published in a Vancouver newspaper 
concerning incidents that were said to have occurred during in 
camera hearings of the Immigration and Refugee Board (IRB), 
senior officials of the IRB felt that the articles were unfair, but 
were especially concerned about the leaking of information 
during in camera hearings. To help them decide whether it 

~ was appropriate to call in the RCMP or take other measures, 
senior officials of the IRB mandated an outside lawyer to 
conduct an investigation. The consultant was invited to 
question employees who had participated directly or indirectly 
in the in camera hearings to determine whether there had 
been inappropriate conduct and, if so, who was responsible. 
The consultant submitted her report to the IRB on January 31, 
1996 and the RCMP did not have to intervene. 


An employee who had been questioned asked to see the 
report and the notes taken by the consultant during her 
interviews with the employees. The IRB refused, arguing that 
disclosure could reasonably be expected to be injurious to the | 
conduct of future lawful investigations. Citing para. 16(1)(c) of 
the Access to Information Act, the IRB argued that the 
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mandate of establishing the facts, in this case, constituted an 
“investigation” and that the persons questioned had been 
promised that the information that they would provide would 
remain confidential. If this promise were not kept, argued the 
IRB, employees would no longer agree to cooperate in other 
internal administrative investigations in the future. The IRB 
further argued that the employees’ unwillingness to cooperate 
would impair the Board’s ability to discharge its obligations as 
an employer and the responsibilities delegated to it under the 
Financial Administration Act and the Immigration Act. 


The requesting employee felt that any idea or opinion 
expressed by other persons concerning him, and appearing in 
the consultant’s notes or final report, should be disclosed to 
him. The employee was of the opinion that, if any accusation 
whatsoever had been made against him, he had the right to 
know the content of that accusation and who made it. 


The Chairperson of the IRB agreed to disclose the final report 
in its entirety, but decided not to comply with the Information 
Commissioner’s recommendation regarding the consultant’s 
notes. With the requester’s consent, the Information 
Commissioner instituted proceedings in the Federal Court 

for an order requiring the disclosure of the information 

in question. 


The Information Commissioner argued that, even though 

the mandate of establishing the facts constituted an 
“investigation” for the purposes of para. 16(1)(c) of the Access 
to Information Act, the documents relating to this investigation 
could not remain secret after the investigation had been 
completed. 
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The Privacy Commissioner, for his part, was of the opinion 
that there was no reasonable expectation of injury to the 

institution and that there was no justification for refusing to 
disclose personal information to the individuals concerned. 


The IRB, for its part, argued that the documents should 
remain secret in order to guarantee the full cooperation of 
potential witnesses in other such investigations in the future. 


Decision 


The application brought under the Privacy Act was allowed 
and the IRB was ordered to disclose the personal information 
at issue. With respect to the applications brought under the 
Access to Information Act, the Court referred the matter of the 
interview notes back to the IRB to determine, in accordance 
with s. 19 of the ATIA (third party personal information) which 
personal information contained in the notes should not be 
released. (The s. 19 exemption is a mandatory one, not a 
discretionary one.) 


Reasons 


The Court concluded that the Immigration and Refugee Board 
had not adduced sufficient evidence that disclosure could 
reasonably be expected to be injurious to the activities to be 
carried on in the conduct of lawful investigations, in particular 
because once the investigation had been completed, 
expectation of probable harm was merely speculative. 

The Court stated that: 


Where the harm foreseen by release of the records 
sought is one about which there can only be mere: 
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speculation or mere possibility of harm, the standard is 
not met. It must have an impact on a particular 
investigation, where it has been undertaken or is about 
to be undertaken. One cannot refuse to disclose 
information under paragraph 16(1)(c) of the Access to 
Information Act or paragraph 22(1)(b) of the Privacy Act 
on the basis that to disclose would have a chilling effect 
on possible future investigations. 


Paragraphs 16(1)(c) ATIA and 22(1)(b) PA can be relied on 
only where there is specific and significant evidence of 
injury to a specific lawful investigation that has been 
undertaken or that is about to be undertaken. 


Richard J. followed the decision of the Federal Court of 
Appeal in Rubin v. Canada (Minister of Transport) (1997), 221 
N.R. 145 (F.C.A.) and held that para. 16(1)(c) ATIA (and hence 
para. 22 (1)(b) PA) does not apply to completed investigations. 


The Court stated the following: 


In this instance, the head of the government institution 
has not clearly and directly demonstrated its case to 
refuse disclosure. The perceived injury or prejudice is 
speculative. There is no evidence of probable harm to 
any investigation that has been undertaken or is about 
to be undertaken. 


Given his decision on the interpretation of paras. 16(1)(c) ATIA 
and 22(1)(b) PA, Richard J. found it unnecessary to deal with 
the issue of the evidentiary requirements necessary to prove 
reasonable expectation of probable harm that disclosure 
would cause. 
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Comments 


1. A government employee or a consultant should not 
guarantee persons who cooperate in internal administrative 
investigations that information that they provide will remain 
confidential. It is unlikely that such promises can be kept in 
light of the other legislative provisions that give individuals 
the right to Know what others have said about them and in 
light of the decision of the Federal Court of Appeal in Rubin 
v. Canada (Minister of Transport) (1997), 221 N.R. 145 
(F.C.A.) rejecting the chilling effect argument. Confidentiality 
can only be guaranteed within the limits of the legislation. 


Witnesses, for example, can be informed at the outset 
that the confidentiality of the information collected cannot 
be guaranteed, but that disclosure of information or 
documents, as required, will be in accordance with the 
applicable legislative provisions. 


2. See also Ruby c. Royal Canadian Mounted Police and 
Department of External Affairs, [1997] F.C.J. No. 1750 
(T.D.) (QL), T-867-90, T-638-91, decision dated 
November 25, 1997. 
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Access to Information and Privacy Coordinators 


gricultural Products Board 
ee Agriculture and Agri-Food Canada 


igricultural Stabilization Board 


ee Agriculture and Agri-Food Canada 
griculture and Agri-Food Canada 
fictor Desroches 

tir John Carling Building 

'30 Carling Avenue, Room 841 
awa, Ontario K1A 0C5 

‘el: (613) 759-6765 
tax: (613) 759-6547 


\tlantic Canada Opportunities 
\gency 

laudia Gaudet 

3lue Cross Centre 

344 Main Street, 3rd Floor 

20. Box 6051 

Moncton, New Brunswick E1C 9J8 


Tel: (506) 851-3845 / 1-800-561-7862 
Fax: (506) 851-7403 


Atlantic Pilotage Authority Canada 
Peter MacArthur 

Purdy’s Wharf, Tower 1 

1959 Upper Water Street, Suite 1402 
Halifax, Nova Scotia B3J 3N2 


Tel: (902) 426-2550 
Fax: (902) 426-4004 


Atomic Energy Control Board 
Bernard Beaudin 

280 Slater Street 

P.O. Box 1046, Station B 
Ottawa, Ontario K1iP 5S9 


Tel: (613) 947-2977 
Fax: (613) 995-5086 


Bank of Canada 

Ted Requard 

234 Wellington Street, 2nd Floor 
Ottawa, Ontario K1A 0G9 


Tel: (613) 782-8537 
Fax: (613) 782-7003 
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British Columbia Treaty Commission 
Chris Roine 

1155 West Ponder Street, Suite 203 
Vancouver, British Columbia V6E 2P4 


Tel: 1-604-482-9200 
Fax: (604) 482-9222 


Business Development Bank 
of Canada 

Robert D. Annett 

5 Place Ville Marie, Suite 300 
Montréal, Quebec H3B 5E7 


Tel: (514) 283-3554 
Fax: (514) 283-9731 


Canada Council for the Arts 
lrene Boilard 

350 Albert Street, 9th Floor 
P.O. Box 1047 

Ottawa, Ontario K1P 5V8 


Tel: (613) 566-4414 Ext:4261 
Fax: (613) 566-4411 


Canada Deposit Insurance 
Corporation 

Claudia Morrow 

50 O’Connor Street, 17th Floor 
Ottawa, Ontario K1iP 5W5 


Tel: (613) 947-0268 © 
Fax: (613) 996-6095 


Canada Economic Development 
for Quebec Regions 
Joane Simon 


BULLETII 


800 Victoria Square, Tour de la Bourse 


Suite 3800, P.O. Box 247 
Montréal, Québec H4Z 1E8 


Tel: (514) 283-8418 
Fax: (514) 283-9679 


Canada Information Office 
Jodi Redmond 

155 Queen Street, 5th Floor 
Ottawa, Ontario K1P 6L1 


Tel: (613) 992-1692 
Fax: (613) 992-8350 


Canada Labour Relations Board 
Ruth Smith An 
C.D. Howe Bidg., West Tower 
240 Sparks Street, 4th Floor 
Ottawa, Ontario K1A 0X8 


Tel: (613) 947-5441 
Fax: (613) 947-5407 
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(00 Montreal Road, Room C2-218A 
ttawa, Ontario K1A OP7 


el: (613) 748-2892 
‘ax: (613) 748-4098 
| 


yanada-Newfoundland Offshore 
etroleum Board 

lim Doyle 

D Place 

40 Water Street, Sth Floor 

3t. John’s, Newfoundland A1C 6H6 


el: (709) 778-1464 
‘ax: (709) 778-1473 


zvanada-Nova Scotia Offshore 
?etroleum Board 

Michael S. McPhee 

'D Centre 

1791 Barrington Street, 6th Floor 
dalifax, Nova Scotia B3J 3K9 


fel: (902) 422-5588 
=ax: (902) 422-1799 
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Canada Ports Corporation 
David Cuthbertson 

99 Metcalfe Street, 9th Floor 
Ottawa, Ontario K1A ON6 


Tel: (613) 957-6729 
Fax: (613) 996-9393 


Canada Post Corporation 
Richard A. Sharp 

2/01 Riverside Drive, Suite N0643 
Ottawa, Ontario K1A 0B1 


Tel: (613) 734-6871 
Fax: (613) 734-7329 


Canadian Centre for Management 
Development 

Janet Brooks 

De La Salle Campus 

373 Sussex Drive, Room B207 
Ottawa, Ontario K1N 8V4 


Tel: (613) 992-8346 
Fax: (613) 947-3668 


Canadian Centre for Occupational 
Health and Safety 

Brian Hutchings 

250 Main Street East 

Hamilton, Ontario L8N 1H6 


Tel: (905) 572-4401 
Fax: (905) 572-2206 


Canadian Commercial Corporation 
Glen Nichols 

50 O’Connor Street, 11th Floor 
Ottawa, Ontario K1A 0S6 


Tel: (613) 947-1170 
Fax: (613) 947-3903 


Canadian Cultural Property Export 
Review Board 

David A. Walden 

15 Eddy Street, 3rd Floor 

Hull, Quebec K1A OM5 


Tel: (819) 997-7761 
Fax: (819) 997-7757 


Canadian Dairy Commission 
Suzanne Perras 

1525 Carling Avenue, Suite 300 
Ottawa, Ontario K1A 0Z2 


Tel: (613) 998-9490 Ext:121 
Fax: (613) 998-4492 


Canadian Environmental 

Assessment Agency 

Suzanne Latour 

200 Sacré-Coeur Boulevard, 13th Floor 
Hull, Quebec K1AOH3° 


Tel: (819) 953-5537 
Fax: (819) 994-1469 - 
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Canadian Film Development | 
Corporation 
Michel Montagne ) 
Tour de la Banque Nationale 
600 Gauchetiere St. West, 14th Floor | 
Montréal, Quebec H3B 4L8 | 

{ 

| 


Tel: (514) 283-6363 
Fax: (514) 283-8212 


i 
| 
Canadian Forces ; 


see National Defence 
{ 


Standards Board 


see Public Works and Government 
Services Canada 


Canadian Grain Commission | 
see Agriculture and Agri-Food Canade 


Canadian Heritage | 
E.W. Aumand 

25 Eddy Street, Room 1496 | 
Hull, Québec K1A OM5 


Tel: (819) 997-2894 


Fax: (819) 953-9524 


yanadian Human Rights Commission 
ucie Veillette 

Janada Building 

344 Slater Street, 8th Floor 

dttawa, Ontario K1A 1E1 


. 
fel: (613) 943-9505 
Zax: (613) 941-6810 


. 


zanadian International 

Jevelopment Agency 

Madeleine Fortin 

?lace du Centre 

200 Promenade du Portage, 12th floor 
dull, Quebec K1A 0G4 


Tel: (819) 997-0849 
Fax: (819) 953-3352 


Canadian International Trade Tribunal 
Susanne Grimes 

Standard Life Centre 

333 Laurier Avenue West, 17th Floor 
Ottawa, Ontario K1A 0G7 


Tel: (613) 993-4717 
Fax: (613) 998-1322 
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Canadian Museum of Civilization 
Louise Dubois 

100 Laurier Street 

P.O. Box 3100, Station B 

Hull, Quebec J8X 4H2 


Tel: (819) 776-7115 
Fax: (819) 776-7122 


Canadian Museum of Nature 
Colin C. Eades 

P.O. Box 3443, Station D 
Ottawa, Ontario K1P 6P4 


Tel: (613) 566-4732 
Fax: (613) 364-4020 


Canadian Polar Commission 
Albert Haller 

Constitution Square 

360 Albert Street, Suite 1710 
Ottawa, Ontario K1R 7X7 


Tel: (613) 943-8605 
Fax: (613) 943-8607 


Canadian Radio-television and 
Telecommunications Commission 
Diane Santerre 

Terrasses de la Chaudiere 

1 Promenade du Portage, 5th Floor 
Hull, Quebec K1A ON2 


Tel: (819) 997-4483 
Fax: (819) 994-0218 


Canadian Security Intelligence 
Service 

Nina Myrianthis 

P.O. Box 9732, Station T 
Ottawa, Ontario K1iG 4G4 


Tel: (613) 231-0532 
Fax: (613) 842-1271 


Canadian Space Agency 
Sylvie Garbusky 

6767 route de |’Aéroport 
Saint-Hubert, Quebec J3Y 8Y9 


Tel: (450) 926-4866 
Fax: (450) 926-4878 


Canadian Transportation Agency 
John Parkman 

Jules Leger Building 

15 Eddy Street, 16th Floor 

Hull, Quebec K1A ONY 


Tel: (819) 994-2564 
Fax: (819) 997-6727 


Canadian Wheat Board 
Deborah Harri 

423 Main Street 

P.O. Box 816, Station Main 
Winnipeg, Manitoba R3C 2P5 


Tel: (204) 983-1752 
Fax: (204) 983-0341 
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Citizenship and Immigration Canada 


Barbara Richardson 

Jean Edmonds Tower North 
300 Slater Street, 3rd Floor 
Ottawa, Ontario K1A 1L1 


Tel: (613) 957-6512 
Fax: (613) 957-6517 


Copyright Board Canada 
Ivy Lai 7 

56 Sparks Street, Room 800 
Ottawa, Ontario K1A 0C9 


Tel: (613) 952-8628 
Fax: (613) 952-8630 


Correctional Investigator Canada 
Todd Sloan 

275 Slater Street, Room 402 
Ottawa, Ontario K1P 5H9 


Tel: (613) 990-2690 
Fax: (613) 990-9091 


Correctional Service of Canada 
Margo E. Milligan 

Sir Wilfrid Laurier Building 

340 Laurier Avenue West 

1st Floor, Section C | 
Ottawa, Ontario K1A OP9 

Tel: (613) 992-8248 

Fax: (613) 995-4412 


a 


Dustodian of Enemy Property 
3ee Public Works and Government 
Services Canada 

Defence Construction Canada 
Sue Greenfield 

Place de Ville, Tower B 

112 Kent Street, 17th Floor 
Ottawa, Ontario K1A OK3 


Tel: (613) 998-0998 
Fax: (613) 998-1218 


Department of Finance Canada 
Donald Forgues 

L’Esplanade Laurier, East Tower 
140 O’Connor Street, 21st Floor 
Ottawa, Ontario K1iA 0G5 


Tel: (613) 992-6923 
Fax: (613) 947-8331 


Department of Justice Canada 
‘Anne Brennan 

284 Wellington Street, 1st Floor 
‘Ottawa, Ontario KiA OH8 


Tel: (613) 952-8361 
Fax: (613) 957-2303 


| 


| Director of Soldier Settlement 
see Veterans Affairs Canada 
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Director Veterans’ Land Act, The 
see Veterans Affairs Canada 


Energy Supplies Allocation Board 
see Natural Resources Canada 


Environment Canada 

Jean Bilodeau 

Les Terrasses de la Chaudiere, 
North Tower 

10 Wellington Street, 4th Floor 
Hull, Quebec K1A 0H3 


Tel: (819) 997-2992 
Fax: (819) 997-1781 


Export Development Corporation 
Serge Picard 

151 O’Connor Street, 6th Floor 
Ottawa, Ontario K1A 1K3 


Tel: (613) 598-2899 
Fax: (613) 237-2690 


Farm Credit Corporation Canada 
Linda Brownlee 

1800 Hamilton Street 

P.O. Box 4320 

Regina, Saskatchewan S4P 4L3 


Tel: (306) 780-7361 
Fax: (306) 780-8641 


Federal Mortgage Exchange 
Corporation 
see Department of Finance Canada 


Federal-Provincial Relations Office 
see Privy Council Office 


Fisheries and Oceans 

Terry Murray 

200 Kent Street, Station 530 
Ottawa, Ontario K1A OE6 


Tel: (613) 993-2937 
Fax: (613) 998-1173 


Fisheries and Oceans Research 
‘Advisory Council 
see Fisheries and Oceans 


Fisheries Prices Support Board 
see Fisheries and Oceans 


Foreign Affairs and International 
Trade Canada 
Daniel Daley 


Lester B. Pearson Building, Tower D ; 


125 Sussex Drive, 1st Floor 
Ottawa, Ontario K1A 0G2 


Tel: (613) 992-1487 / 992-1425 
Fax: (613) 995-0116 
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Forestry Canada 
see Natural Resources Canada 


Freshwater Fish Marketing 
Corporation 

Millie Smith 

1199 Plessis Road 

Winnipeg, Manitoba R2C 3L4 


Tel: (204) 983-6461 
Fax: (204) 983-6497 


Great Lakes Pilotage 


~ Authority Canada 


94 


Robert Lemire 


202 Pitt Street 


P.O. Box 95 
Cornwall, Ontario K6H 5R9 


Tel: (613) 933-2991 
Fax: (613) 932-3793 


Hazardous Materials Information 
Review Commission 

Sharon Watts 

200 Kent Street, Suite 9000 
Ottawa, Ontario K1A 0M1. 


Tel: (613) 993-4472 
Fax: (613) 993-4686 
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3rooke Claxton Building (0909D) 
00m 967D 
Jttawa, Ontario K1A OK9 


| 
fel: (613) 957-3051 
=ax: (613) 941-4541 


4istoric Sites and Monuments Board 
of Canada 

Michel Audy 

25 Eddy Street, 5th Floor 

Hull, Québec K1A OM5 


Tel: (819) 997-4059 
Fax: (819) 953-4909 


Human Resources Development 
Canada 

Jean Dupont 

Phase IV 

140 Promenade du Portage, 2nd Floor 
Hull, Québec K1A 0J9 


Tel: (819) 953-3384 
Fax: (819) 953-0659 
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Immigration and Refugee Board 
Sergio Poggione 

344 Slater Street, 14th Floor 
Ottawa, Ontario K1A OK1 


Tel: (613) 995-3514 
Fax: (613) 996-9305 


Indian and Northern Affairs Canada 
Diane Leroux 

Les Terrasses de la Chaudiere, North 
Tower 

10 Wellington Street, Room 517 
Hull, Quebec K1A 0H4 


Tel: (819) 997-8277 
Fax: (819) 953-5492 


Industry Canada 

Pierre Trottier 

C.D. Howe Building, 6th Floor West 
235 Queen Street, Room 643D 
Ottawa, Ontario K1A OH5 


Tel: (613) 954-2752 
Fax: (613) 941-3085 
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International Centre for Human Rights Laurentian Pilotage Authority Canada 
and Democratic Development Nicole Sabourin 
Raymond Bourgeois Stock Exchange Tower 
63 De Brésoles, 1st Floor 715 Victoria Square, 6th Floor 
Montréal, Québec H2E 2R7 P.O. Box 680 


Montréal, Québec H4Z 1J9 
Tel: (514) 283-6073 : 
Fax: (514) 283-3792 Tel: (514) 283-6320 
Fax: (514) 496-2409 : 


International Development : 


Research Centre 7 Law Commission of Canada | 
Raffaella Zumpano Cathy Hallessey 
250 Albert Street Trebla Building | 
P.O. Box 8500 - 473 Albert Street, 11th Floor 
Ottawa, Ontario K1G 3H9 Ottawa, Ontario K1A 0H8 | 
Tel: (613) 236-6163, Ext 2123 Tel: (613) 946-8980 : 
Fax: (613) 565-8212 Fax: (613) 946-8988 

i 
Jacques Cartier and Champlain Medical Research Council of Canada 
Bridges Incorporated | Guy D’Aloisio | | 
Lorraine Versailles Holland Cross, Tower B 
Complexe Bienville 1600 Scott Street, 5th Floor 
1010 de Sérigny, Room 700 Ottawa, Ontario K1A OW9 | 


Longueuil,, Quebec J4K 5G7 | 
| Tel: (613) 954-1946 | 
Tel: (450) 651-8771 ' Fax: (613) 954-1800 ? 
Fax: (450) 677-6912 | | \ 
Merchant Seamen | 
Compensation Board | : 
see Human Resources Development — 
Canada — 
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| ational Archives of Canada 
‘rancoise Houle 

395 Wellington Street, Room 128 
Jttawa, Ontario K1A ONS 


fel: (613) 996-7241 
Fax: (613) 995-0919 


National Arts Centre 
Janielle Robinson 

20. Box 1534, Station B 
dttawa, Ontario K1P 5W1 


Tel: (613) 947-7000 Ext 542 
=ax: (613) 943-1402 


National Battlefields Commission 
Michel Leullier 

390 de Bernieres Avenue 

Québec, Quebec G1R 2L7 


Tel: (418) 648-3506 
Fax: (418) 648-3638 


National Capital Commission 
Ginette Grenier 

40 Elgin Street, Suite 202 
Ottawa, Ontario K1P 1C7 


Tel: (613) 239-5198 
Fax: (613) 239-5361 
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National Defence 

B.J. Petzinger 

North Tower 

101 Colonel By Drive, 6th Floor 
Ottawa, Ontario K1A 0K2 


Tel: (613) 995-8393 
Fax: (613) 995-5777 


National Energy Board 

Denis Tremblay 

311 -— Sixth Avenue South West 
Calgary, Alberta T2P 3H2 


Tel: (403) 299-2717 
Fax: (403) 292-5503 


National Farm Products Council 
Lise Leduc 

Martel Building 

270 Albert Street, 13th Floor 
P.O. Box 3430, Station D 
Ottawa, Ontario K1P 6L4 


Tel: (613) 995-1411 
Fax: (613) 995-2097 
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National Film Board of Canada National Parole Board 

Genevieve Cousineau John Vandoremalen 

P.O. Box 6100, Station A 340 Laurier Avenue West, 9th Floor 

Montréal, Quebec HSC 3H5 Ottawa, Ontario K1A OR1 

Tel: (614) 283-9028 Tel: (613) 954-6547 

Fax: (514) 496-1646 Fax: (613) 957-3241 

National Gallery of Canada National Research Council Canada 

Yves Dagenais Huguette Brunet | 

380 Sussex Drive : Montreal Road Campus | 

Ottawa, Ontario K1N 9N4 Building M-58, Room W-314 | 
| 


Ottawa, Ontario K1A OR6 
Tel: (613) 991-0040 | 
Fax: (613) 990-9810 | | Tel: (613) 990-6111 
3 Fax: (613) 991-0398 


‘National Library of Canada | 
Paul McCormick National Round Table on the 


395 Wellington Street, Room 199 Environment and the Economy { 
Ottawa, Ontario K1A O0N4 — Gene Nyberg | | 

3 | Canada Building | | 
Tel: (613) 996-2892 344 Slater Street, Suite 200 | 
Fax: (613) 996-3573 Ottawa, Ontario K1R 7Y3 


Tel: (613) 995-7581 | 


National Museum of Science | 
Fax: (613) 992-7385 
| 


and Technology 
Graham Parsons | é 
2421 Lancaster Road | Natural Resources Canada 


P.O. Box 9724, Station T 7 | Francine Roberts , 
Ottawa, Ontario K1G5A3 580 Booth Street, 11th Floor 


Ottawa, Ontario K1A 0E4 © 

Tel: (613) 991-3033 : 

Fax: (613) 990-3635 - Tel: (613) 995-1236 
| Fax: (613) 995-0693 
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Natural Sciences and Engineering 
Research Council of Canada 
fictor Wallwork 

350 Albert Street, 13th Floor 
dttawa, Ontario K1A 1H5 


fel: (613) 995-6214 
Fax: (613) 992-5337 
| 


Northern Pipeline Agency Canada 
C.F. Gilhooly 

Lester B. Pearson Building 

125 Sussex Drive 

Ottawa, Ontario K1A 0G2 


Tel: (613) 993-7466 
Fax: (613) 998-8787 


Northwest Territories Water Board 
Vicki Losier 

Precambrian Building, 9th Floor 
P.O. Box 1500 

Yellowknife, Northwest Territories 
X1A 2R3 


Tel: (867) 669-2772 
Fax: (867) 669-2719 
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Office of the Auditor General 
of Canada 

Susan Kearney 

240 Sparks Street, 11th Floor 
Ottawa, Ontario K1A 0G6 


Tel: (613) 995-3708 
Fax: (613) 947-9556 


Office of the Chief Electoral Officer 
Jacques Girard 

257 Slater Street, Room 9-104 
Ottawa, Ontario K1A OM6 


Tel: (613) 990-5596 
Fax: (613) 993-5880 


Office of the Commissioner 
of Official Languages 
Louise Dubé 

344 Slater Street, 3rd Floor 
Ottawa, Ontario K1A 0T8 


Tel: (613) 996-6036 
Fax: (613) 993-5082 


Office of the Comptroller General 
see Treasury Board of Canada 


Office of the Inspector General of 
the Canadian Security Intelligence 
Service 

Martin Somberg 

Sir Wilfrid Laurier Building 

340 Laurier Avenue West, 8th Floor 
Ottawa, Ontario K1A OP8 


Tel: (613) 993-7204 
Fax: (613) 990-8303 


Office of the Superintendent of 
Financial Institutions Canada 
Ailan Shusterman 

255 Albert Street, 15th Floor 
Ottawa, Ontario K1A OH2 


Tel: (613) 990-8031 
Fax: (613) 952-5031 


Pacific Pilotage Authority Canada 
Bruce Chadwick 

1199 West Hastings Street, Suite 300 
Vancouver, British Columbia V6E 4G9 


Tel: (604) 666-6771 
Fax: (604) 666-1647 


Info 


BULLETI 


Ource 


Patented Medicines Prices 

Review Board 

Sylvie Dupont-Kirby 

Standard Life Centre 

333 Laurier Avenue West, Suite 1400 
P.O. Box L40 

Ottawa, Ontario K1P 1C1 


Tel: (613) 954-8299 
Fax: (613) 952-7626 


Pension Appeals Board 
Mina McNamee 


~ Trebla Bldg 


100 © 


473 Albert Street, 10th Floor 
Ottawa, Ontario K1R 5B4 


Tel: (613) 995-0612 
Fax: (613) 995-6834 
Petroleum Monitoring Agency Canad 


see Natural Resources Canada . 
Prairie Farm Rehabilitation | 
Administration ; 
see Agriculture and Agri-Food Canad: 


\ 


Privy Council Office 
Ciuineas Boyle 

Blackburn Building 

85 Sparks Street, Room 633 
Ottawa, Ontario K1A 0A3 


Tel: (613) 957-5210 
Fax: (613) 991-4706 


Procurement Review Board 
of Canada 

see Canadian International 
Trade Tribunal 


Public Service Commission 

of Canada 

Amelita A. Armit 

L’Esplanade Laurier, West Tower 

300 Laurier Avenue West, Room 1954 
Ottawa, Ontario K1A OM7 


Tel: (613) 992-2425 
Fax: (613) 992-7519 


Public Service Staff Relations Board 
Monique Montgomery 

C.D. Howe Bldg, West Tower 

240 Sparks Street, 6th Floor 

P.O. Box 1525, Station B 

Ottawa, Ontario K1P 5V2 


Tel: (613) 990-1757 
Fax: (613) 990-1849 


Info 
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Public Works and Government 
Services Canada 

Garth Cookshaw 

Place du Portage, Phase II! 

11 Laurier Street, Room 15A2 
Hull, Quebec K1A 0S5 


Tel: (819) 956-0455 
Fax: (819) 994-2119 


Regional Development 
Incentives Board 
see Industry Canada 


Revenue Canada 

Gilles Gaignery 

Albion Tower 

25 Nicholas Street, 14th Floor 
Ottawa, Ontario K1A OL5 


Tel: (613) 957-8819 
Fax: (613) 941-9395 


Royal Canadian Mint 
Marguerite Nadeau 

320 Sussex Drive 

Ottawa, Ontario K1A 0G8 


Tel: (613) 993-1732 
Fax: (613) 952-8342 


Royal Canadian Mounted Police 
Andre Thouin 

1200 Vanier Parkway 

Ottawa, Ontario K1A OR2 


Tel: (613) 993-5162 
Fax: (613) 993-5080 


Royal Canadian Mounted Police 
External Review Committee 
Bernard Cloutier 

60 Queen Street, Room 513 

P.O. Box 1159, Station B 
Ottawa, Ontario K1iP 5Y7 


Tel: (613) 990-1860 
Fax: (613) 990-8969 


Royal Canadian Mounted Police 
Public Complaints Commission 
Joanna Leslie 

P.O. Box 3423, Station D 
Ottawa, Ontario K1P 6L4 


Tel: (613) 952-1302 
Fax: (613) 952-8045 


Info 


ource 


Seaway International Bridge 
Corporation Ltd 

Hendrix Saaltink 

P.O. Box 836 

Cornwall, Ontario K6H 5T7 


Tel: (613) 932-6601 
Fax: (613) 932-9086 


Security Intelligence Review 
Committee | 
Madeleine DeCarufel 
Jackson Building 


~ 122 Bank Street, 4th Floor 


Ottawa, Ontario K1P 5N6 


Tel: (613) 990-8441 
Fax: (613) 990-5230 


Social Sciences and Humanities 
Research Council of Canada 
Helene Price 

Constitution Square, Tower 2 
350 Albert Street, 11th Floor 
Ottawa, Ontario K1P 6G4 


Tel: (613) 992-0562 


Fax: (613) 992-1787 
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olicitor General Canada 
tuncan Roberts 

ir Wilfrid Laurier Bldg. 
40 Laurier Avenue West 
ttawa, Ontario K1A OP8 


el: (613) 991-2931 

ax: (613) 990-9077 

| 

‘tandards Council of Canada 
jusan MacPherson 

5 O’Connor Street, Suite 1200 
Mttawa, Ontario K1P 6N7 


el: (613) 238-3222 
‘ax: (613) 995-4564 


itatistics Canada 

oulse Desramaux 

.H. Coats Bidg., 25th floor 
unney’s Pasture 

Ittawa, Ontario K1A OT6 


el: (613) 951-9349 
‘ax: (613) 951-3825 


status of Women Canada 
2€line Champagne 

460 Albert Street, Suite 700 
Jttawa, Ontario K1A 1C3 


el: (613) 995-4008 
‘ax: (613) 957-3359 
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Transportation Safety 

Board of Canada 

Marie Gervais 

Place du Centre 

200 Promenade du Portage, 4th Floor 
Hull, Québec K1A 1K8 


Tel: (819) 994-8041 
Fax: (819) 997-2239 


Transport Canada 

Linda Savoie 

Place de Ville, Tower C 

330 Sparks Street, 26th floor 
Ottawa, Ontario K1A ON5 


Tel: (613) 993-6162 
Fax: (613) 991-6594 


Treasury Board of Canada Secretariat 
Donald J. Rennie 

L’Esplanade Laurier, East Tower 

140 O’Connor Street, 9th Floor 
Ottawa, Ontario K1A ORS 


Tel: (613) 952-7200 
Fax: (613) 998-9071 


Veterans Affairs Canada 

Barry Johnston 

Dominion Building 

97 Queen Street, Room 201 

P.O. Box 7700 

Charlottetown, Prince Edward Island 
C1A 8M9 


Tel: (902) 566-8609 
Fax: (902) 368-0496 


Veterans Review Appeal 
Board Canada 
see Veterans Affairs Canada 


Info 


BULLETIN 


oOurce 


Western Economic 
Diversification Canada 
Ron Sewell 

200 Kent Street, 8th Floor 
P.O. Box 2128, Station D 
Ottawa, Ontario K1P 5W3 


Tel: (613) 952-9554 
Fax: (613) 952-7188 


Yukon Territory Water Board 
Judi Doering | 
419 Range Road, Suite 106 


~ Whitehorse, Yukon Y1A 3V1 
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USE OF THE 
SOCIAL 
INSURANCE 
NUMBER 
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Use of the Social Insurance Number 


It is the policy of the government of Canada to prevent 
the Social Insurance Number from becoming a universal 
identifier by: 


e limiting collection and use of the SIN by institutions to 
specific acts, regulations and programs; and 


e notifying individuals clearly as to the purposes for collecting 
the SIN and whether any right, benefit or privilege could 
be withheld or any penalty imposed if the number is not 
disclosed to a federal institution requesting it. 


Legislated Uses of the 
Social Insurance Number 


Budget Implementation Act 1998 
(Canada Education Savings Grants) 


Canada Elections Act 


Canada Labour Standards Regulations 
(Canada Labour Code) 


Canada Pension Plan Regulations 
(Canada Pension Plan) 


Canada Student Financial Assistance Act 


Canada Student Loans Regulations 
(Canada Student Loans Act) 


Canadian Wheat Board Act 
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Employment Insurance Act 
Excise Tax Act (Part IX) 
Farm Income Protection Act 


Garnishment Regulations 
(Family Orders and Agreements Enforcement 
Assistance Act) 


Gasoline and Aviation Gasoline Excise Tax 
Application Regulations 
(Excise Tax Act) 


Income Tax Act 
Labour Adjustment Benefits Act 


Old Age Security Regulations 
(Old Age Security Act) 


Tax Rebate Discounting Regulations 
(Tax Rebate Discounting Act) 


Veterans Allowance Regulations 
(War Veterans Allowance Act) 


Prepared by the Information Law and Privacy Section, 
Department of Justice. 
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Programmes Authorized to Use the SIN 


Immigration Adjustment Assistance Program 
(Citizenship and Immigration Canada) 


Income and Health Care Programs 
(Veterans Affairs Canada) 


Income Tax Appeals and Adverse Decisions 
(Revenue Canada) 


Labour Adjustment Review Board 
(Human Resources Development Canada) 


National Dose Registry for Occupational Exposures 
to Radiation : 
(Health Canada) 


~ Rural and Native Housing Program 
(Canada Mortgage and Housing Corporation) 


Social Assistance and Economic Development Program 
(Indian and Northern Affairs Canada) 
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The Depository Services Program (DSP) is a network that 
distributes federal government publications to more than 
800 libraries in Canada, plus another 146 institutions around 
the world that hold collections of Canadian government 
publications. The service, sponsored by the Treasury Board 
and administered by Public Works and Government Services 
Canada, ensures that federal departments and agencies get 
their publications in the hands of their clients — the Canadian 
public, universities and other governments — cost-effectively 
and efficiently. 


Every government department and agency subject to the 
Communications Policy is required to provide copies of its 
publications to the DSP. The publications are then sent to 
public and academic libraries which house, catalogue and 
provide reference services for them. The depositories make 
_ the collections available free of charge to all Canadians and 
for interlibrary loans. 


In addition, the DSP provides publications to members of 
Parliament and senators, the research bureaux of political 
parties, central libraries of the federal government, and 
media libraries. The government also uses the DSP to fulfil 
its international obligations under official library exchanges to 
such institutions as the Library of Congress and to university 
libraries in other countries that have Canadian studies 
programs. 
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The DSP, established in 1927, ensures that departments and 
agencies have a way of making their conventional, electronic 
and alternative media publications available to the public. 
Without the DSP, Canadians would have difficulty gaining 
timely access to federal government information. 


There are two types of depository libraries. “Full” depository 
libraries automatically receive all information products 
disseminated through the program. “Selective” depository 
libraries choose from a checklist those publications that are of 
particular interest to their users. DSP sites are regionally 
distributed across Canada. 


For further information, contact Depository Services Personnel 
at the address below: 


Depository Services Program 
PWGSC 

350 Albert Street, 4th Floor 
Ottawa, Ontario 

K1A 0S5 


Phone: (613) 993-1325 
Fax: (613) 941-2410 
Website: http://dsp-psd.pwgsc.gc.ca 
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Below is a list of “full depository libraries.” 


Alberta 

Calgary 

University of Calgary Library 

Government Documents 

2500 University Drive North West 

Calgary, Alberta T2N 1N4 
http://www.ucalgary.ca/UofC/departments/INFO/library/ 


Edmonton | 
Edmonton Public Library 
Information Division 

7 Sir Winston Churchill Square 
Edmonton, Alberta T5J 2V4 


Legislature Library 
Government Documents 
216 Legislature Building 
Edmonton, Alberta T5K 2B6 


University of Alberta 

Humanities and Social Sciences Library 
1-101 Rutherford South 

Edmonton, Alberta T6G 2J8 
http://libits. library.ualberta.ca/library.html 


British Columbia 

Burnaby 

Simon Fraser University 

W.A.C. Bennett Library 

Serials Division 

Burnaby, British Columbia VSA 1S6 
http://www.lib.sfu.ca 
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Vancouver 

University of British Columbia 

The Walter C. Koerner Library 
Government Publications 

1958 Main Mall 

Vancouver, British Columbia V6T 1Z2 


Vancouver Public Library 

Serials Section (Acq.) 

350 West Georgia Street 

Vancouver, British Columbia V6B 6B1 
http://www. vpl.vancouver.bc.ca/ 


Victoria 

Legislative Library 

Government Publications Division 
Parliament Buildings 

Victoria, British Columbia V8V 1X4 


University of Victoria 

Government Publications 
McPherson Library 

P.O. Box 1800 

Victoria, British Columbia V8W 3H5 
http://uviclib.uvic.ca 


Manitoba 

Winnipeg 

Legislative Library 

200 Vaughan Street 

Main Floor 

Winnipeg, Manitoba R3C O0V8 
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University of Manitoba 

Elizabeth Dafoe Library 

Government Documents | 

Winnipeg, Manitoba R3T 2N2 | 

http://www.umanitoba.ca/academic_support/libraries/ | 
| 
| 


New Brunswick 

Fredericton 

Bibliotheque législative 

Publications officielles 

766, rue King 

C.P. 6000 

Fredericton, New Brunswick E3B 5H1 


University of New Brunswick | 

Harriet Irving Library 

Government Documents 

_ Fredericton, New Brunswick ESB 5H5 
htto://www.lib.unb.ca/ 


Moncton 

Université de Moncton 

Bibliotheque Champlain 

Publications officielles 

Moncton, New Brunswick E1A 3E9 
http://www.umoncton.ca/champ/page1.htm 
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Sackville 

Mount Allison University 

Ralph Pickard Bell Library 
Government Documents 

Sackville, New Brunswick EOA 3C0 
http://www.mta.ca/library 


Newfoundland 

St. John’s 

Memorial University 

Queen Elizabeth II Library 
Government Documents 

St. John’s, Newfoundland A1B 3Y1 
http://www.mun.ca/library/ 


Northwest Territories 
Yellowknife 

Legislative Library 

Northwest Territories 
Legislative Assembly Building 
PO. Box 1320, 


Yellowknife, Northwest Territories X1A 2L9 


Nova Scotia 

Halifax 

Dalhousie University 

Killam Memorial Library 
Government Documents 
Halifax, Nova Scotia B3H 4H8 
http://www.library.dal.ca 
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Wolfville 

Acadia University 

Library 

Wolfville, Nova Scotia BOP 1X0 
http://www.acadiau.ca/vaughn/home.htm 


Ontario 

Guelph 

University of Guelph 
Library 

Government Documents 
Guelph, Ontario N1G 2W1 
http://www.lib.uoguelph.ca/ 


Hamilton | 
Hamilton Public Library 
Government Documents 

~ PO. Box 2700, Station “A” 

55 York Boulevard 

Hamilton, Ontario L8N 4E4 
http://www.hpl.hamilton.on.ca 


McMaster University 

Mills Memorial Library 
Government Documents 
Hamilton, Ontario L8S 4L6 
http://www.mcmaster.ca/library/ 
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Kingston 

Queen’s University 

Joseph S. Stauffer Library 
Documents Unit 

Kingston, Ontario K7L 5C4 
http://stauffer.queensu.ca 


London 

University of Western Ontario 

D.B. Weldon Library 

Government Documents 

London, Ontario N6A 3K7 
http://max.lib.uwo.ca/pick.me.html 


North York 

York University 

Scott Library 

Government Documents 
4700 Keele Street 

North York, Ontario M3J 2R6 
http://www. library.yorku.ca/ 


Ottawa 

Library of Parliament 
Bibliotheque du Parlement 
Official publications 
Publications officielles 
Centre Block 

Ottawa, Ontario K1A 0A9 
http://www.parl.gc.ca 
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National Library of Canada 

Bibliotheque nationale du Canada 

Canadian Acquisitions/Acquisitions canadiennes 
Government Documents/Documents officiels 
Ottawa, Ontario K1A ON4 


Université d’Ottawa / University of Ottawa 
Bibliotheque Morisset / Morisset Library 
65 University Private 

Ottawa, Ontario KiN 9A5 
http://www.uottawa.ca/library/ 


Sudbury 
Laurentian University 
J.N.Desmarais Library 
Access Services Department _ 
Ramsey Lake Road 

Sudbury, Ontario P3E 2C6 


Thunder Bay 

Lakehead University 

Chancellor Paterson Library 

Government Documents 

955 Oliver Road 

Thunder Bay, Ontario P7B 5E1 

http://www. lakeheadu.ca/~librwww/home.html 


Thunder Bay Public Library 
Government Documents 

216 South Brodice Street 
Thunder Bay, Ontario P7E 1C2 
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Toronto 

Legislative Library 
Parliament Buildings 
Collection Development 
99 Wellesley Street West 
Room 2350 

Toronto, Ontario M7A 1A9 


Metropolitan Toronto 

Reference Library 

Government Documents 

Collection Development and Acquisitions 
789 Young Street 

Toronto, Ontario M4W 2G8 

http://www. mtrl.toronto.on.ca/ 


University of Toronto 

Robarts Library 

Government Documents 

Toronto, Ontario M5S 1A5 
http://library.utoronto.ca/www.librarylist.html 


Waterloo 

University of Waterloo 

Dana Porter Arts Library 
Government Documents 
Waterloo, Ontario N2L 3G1 
http://www.lib.uwaterloo.ca/ 


Windsor 

Windsor Public Library 
Government Documents _ 
850 Ouellette Avenue 
Windsor, Ontario N9A 4M9 
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Prince Edward Island 

Charlottetown 

Government Services Library 

Government Documents 

P.O.Box 2000 

Charlottetown, Prince Edward Island C1A 7N8 


Quebec 

Montreal 

Bibliotheque centrale de Montréal 
Département des sciences sociales 
1210, rue Sherbrooke est 

Montréal, Quebec H2L 1L9 


Concordia University Libraries 
Publications officielles 

1455, boulevard Maisonneuve ouest 
Montréal, Quebec H3G 1M8 
http://j5uno.concordia.ca/ 


McGill University 

Library 

Government Documents 

3459 McTavish Street 

Montreal, Quebec H3A 1Y1 

http://www. library.mcgill.ca/govdocs/gdocweb.htm 


Services documentaires multimédia 
Publications officielles fédérales 

75, rue port-Royal est, bureau 300 
Montréal, Quebec H3L 3T1 
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Université de Montréal 

Bibliotheque des sciences humaines et sociales 
Publications officielles 

Case Postale 6128, Succursale Centre-ville 
3000, chemin de la Tour 

Montréal, Quebec H3C 3J7 
http://www.umontreal.ca/Udem/biblio.html 


Université du Québec a Montréal 

Bibliotheque 

Publications Gouvernementales et internationales 
1200, rue Berri 

Montréal, Quebec H2L 4S6 


Quebec 

Bibliotheque de |’Assemblée nationale 
Service des documents officiels canadiens 
Edifice Pamphile 

Québec, Quebec G1A 1A5 
http://www.assnat.qc.ca 


Université Laval 
Bibliotheque générale 
Section des acquisitions 
Cité universitaire 

Québec, Quebec G1K 7P4 
http://www. bibl.ulaval.ca 
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Sherbrooke 

Université de Sherbrooke 
Bibliotheque générale 
Publications gouvernementales 
Cité universitaire 

2500, boulevard Universitaire 
Sherbrooke, Quebec J1K 2R1 
http://www. biblio.usherb.ca/ 


Saskatchewan 

Regina 

Saskatchewan Legislative Mera 
234 Legislative Building 

Regina, Saskatchewan S4S 0B3> 


Saskatoon 

University of Saskatchewan iicmanee 

~ Government Publications Department 
3 Campus Drive 

Room 230 Main Library 

Murray Building 

Saskatoon, Saskatchewan S7N 5SA4 

http://library.usask.ca/ 
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Germany 

Staatsbibliothek zu Berlin 
Publications officielles (Canada) 
Preussischer Kurlturbesitz Abteilung 
Amtsdruckschriften und Tausch 
Internationaler Amtlicher 
Schriftentausch 

Potsdamer Str. 33 

Paketausgabe 

D-10785 Berlin 


Japan 

National Diet Library 

Library Cooperation Department 
10-1 Nagatacho 1 chome 
Chiyoda-ku 

Tokyo100 


United Kingdom 

British Library 

Acquisition Unit 

H & SS Overseas English 

Boston Spa Wetherby 

West Yorkshire LS23 7BQ, England 


http://portico.bl.uk:70/1/portico/directry 


USA 

. Library of Congress 

Canadian Government Documents 
Exchange and Gift Division 


Washington, District of Columbia 20540-4200 


http://www.loc.gov 
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